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LETTER FROM THE EDITOR-IN-CHIEF

As we approach the end of 2016, the uncontroverted truth is that this
has been a year full of pain, hurt, contention, and many calls for reform.
Indeed, 2016 has been a mixed bag of issues across all three branches of
government, broadcast media, social media, and the like. To reflect these
cumbersome times, Volume 60, Issue 1 of the Howard Law Journal will
shed light on a variety of issues that have plagued our country this year.
Our hope is that this Issue will serve as a reflective device, and most impor-
tantly, that with each article, the reader will lend his or her voice to those
issues and movements that inspire him or her.

“A person’s criminal history is considered to be one of the most im-
portant elements of her public identity.” Professor Alessandro Corda opens
his Article, entitled, “More Justice and Less Harm: Reinventing Access to
Criminal History Records” with this striking revelation. He then expounds
on the notion of the “offender” characterization and how it affects a person
once he or she exits the prison system.

Next, in “Rendered Invisible: African American Low-Wage Workers
and the Workplace Exploitation Paradigm,” Professor Llezlie Green Cole-
man highlights the fact that, as narratives of low-wage worker exploitation
have been increasingly narrowed to reflect the experiences of undocu-
mented immigrant workers, African American low-wage workers have be-
come nearly invisible. Indeed, one of Professor Coleman’s most jarring
comments is that “the more common narrative of the African American
work experience has become one of unemployment, rather than low-wage
employment.” As a result, African American workers are relatively absent
from our national dialogue on low-wage workers’ rights. From Professor
Coleman’s Article, one learns about the notion of low-wage versus poverty,
how the law has addressed both, and how black binary critique and critical
race theory factors into both.

In her in-depth Article, “Affirmative Action for Affordable Housing,”
Professor Courtney Anderson highlights the correlation between race and
government housing, the Texas case that directly addresses the issue, and
the data that can be utilized to provide race-neutral solutions to this
problem.

Professor April G. Dawson then discusses the total absence of African
American women on the short list of potential Supreme Court Justice nomi-
nees and questions the role that African American women play in the fed-
eral judiciary. In her Article, entitled, “Missing in Action: The Absence of
Potential African American Female Supreme Court Justice Nominees—
Why This Is and What Can Be Done About It,” Professor Dawson further



argues that the use of today’s “elite” criteria undermines the legitimacy of
the Supreme Court by preventing full representation, not just in terms of
race and gender, but also in terms of law school, legal and work experience,
childhood socioeconomic class background, and so on.

On the other end of the judicial spectrum, Professor Andrea C. Arm-
strong hones in on the topic of prisoner protest in her Article, “Racial Ori-
gins of Doctrines Limiting Prisoner Protest Speech.” In examining two
Supreme Court cases that provide the backdrop for prisoner protest regula-
tion, Professor Armstrong concurrently argues that such regulation cannot
be discussed without also including the racial undertones inherent in the
desire to silence those minorities who are overly policed and imprisoned.

In recent years, conversation around the school-to-prison pipeline has
taken center stage. In her Article, ‘“Restorative Justice From the Margins to
the Center: The Emergence of a New Norm in School Discipline,” Profes-
sor Thalia Gonzélez advocates for abandoning the long accepted practice of
zero tolerance and its associated values, identities, and processes of punish-
ment and exclusion. Professor Gonzalez explains that the purpose of her
Article is to “explore the emergence and cascade of restorative justice
through the norm life cycle as understood through the lens of theories of
normative change.”

In the essay, “Sexting Prosecutions: Teenagers and Child Pornography
Laws,” Professor Angela D. Minor analyzes the legislation governing teen-
age sexting, the prosecution of sexting, and whether teenage sexting calls
for an action of reform of narrowly tailored laws specific to the prevention
of sexually charged photos and protecting minors. Minor posits that minors
who have engaged in sexting should be offered alternative means to correct
this behavior before child pornography violations are held against them.

The final work was authored by a member of the Volume 60 Howard
Law Journal. Student author, Vacheria Cherie Tutson, speaks about the
landmark decisions, Griswold v. Connecticut and Roe v. Wade, and how
they have established that women have a fundamental right to contracep-
tives and to make their own reproductive choices without state interference.
Ms. Tutson aims to draw attention to the missing interest Zubik v. Burwell
failed to address by overlooking women’s constitutional rights and the so-
cial meaning behind contraceptives.

On behalf of the Howard Law Journal, 1 thank you for your support
and readership. It is our hope that this Issue will inform your judgment on
the current social and political climate and inspire you to continue the aca-
demic discussion.

MOoONIQUE PETERKIN
Epi1TOR-IN-CHIEF
VoLuME 60
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ABSTRACT

This Article challenges the conventional wisdom that public ac-
cess and dissemination of criminal history information raise no special
problems once a conviction occurs. The label “offender” burdens con-
victed individuals long after their debt to society has been paid. Nu-
merous damaging effects labeled as mere “informal” collateral
consequences of conviction go largely unquestioned. Contemporary
debate revolves around partial remedial measures (“Ban the Box,”
sealing and expungement schemes, issuance of certificates of relief/
rehabilitation). These narrow although important proposals largely
miss the point. For different reasons, they fail to effectively curb the
devastating stigma produced by the current system that creates huge
obstacles to people’s efforts to live law-abiding lives, and fosters un-
just discrimination. How, when, and why criminal records should be
generally accessible needs to be reconceived.

Until the mid-1970s, conviction records were largely inaccessible
except to public officials. There was near consensus that widespread
dissemination is undesirable and inimical to reintegration of ex-of-
fenders. Yet the ill-fated combination of uncoordinated factors has led
over time to unplanned results. The Article contends that the current
state of affairs is an unintended consequence of post-Watergate open
records movement and emphasis on public safety in criminal justice
policy, compounded by the development of information technology
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More Justice and Less Harm

and the Internet, and emergence of a private industry that trawls,
sells, and often sensationalizes criminal records. Such industry has
made access to criminal history information easy, cheap, ubiquitous,
and unlimited in time. The Article argues for a reimagining of the way
the criminal justice system and the legal system as a whole classify and
use records of criminal convictions. In particular, it contends that the
stigma that public access and dissemination entail must be reinvented
as an ancillary criminal sanction that is ordered at sentencing, if at all,
for a limited time as a deserved supplement to criminal sanctions
imposed.

INTRODUCTION

Background checks for prior convictions are part of today’s soci-
ety. A person’s criminal history is considered to be one of the most
important elements of her public identity. It is routinely scrutinized
by potential employers, landlords, and universities, and often by
neighbors, acquaintances, and partners.! But it has not always been
so. The relevance and effects of criminal history information have
dramatically changed over time.

Until relatively recently, there was widespread agreement that in-
discriminate dissemination of criminal history information is inimical
to society’s and ex-offenders’ interests in their successful reintegra-
tion. Many fewer individuals were convicted and criminal records
were not readily accessible.? Beginning in the 1970s, things started to
change. The decline in support for rehabilitation as a primary purpose
of sentencing coincided with increased support for harsher law en-
forcement, sentencing, and corrections policies.®> Reentry policies and
community corrections practices were also affected, with the focus

1. JaMmEs B. Jacoss, THE ETERNAL CRIMINAL RECORD, at xiii (2015). No single and uni-
versal record containing all the details of a person’s interactions with the criminal justice sys-
tem—including arrests, charges, and dispositions—really exists. In reality, people may have
multiple records reporting different parts of their criminal past. As we shall see, these records
are maintained in particular by law enforcement agencies, court systems, and private vendors.
The same information regarding criminal convictions—the focus of this Article—may thus be
collected, stored, and disclosed by different players and in different formats.

2. Margaret Colgate Love, Paying Their Debt to Society: Forgiveness, Redemption, and the
Uniform Collateral Consequences of Conviction Act, 54 How. L.J. 753, 755 (2011) [hereinafter
Love, Paying Their Debt].

3. See, e.g., FrRancis A. ALLEN, THE DECLINE OF THE REHABILITATIVE IDEAL: PENAL
PoLicy aND SociaL Purposk (1981); Loic Wacquant, The Great Penal Leap Backward: Incar-
ceration in America from Nixon to Clinton, in THE NEw PUNITIVENESs: TRENDS, THEORIES,
PERsPECTIVES 3, 15-22 (David Brown et al. eds., 2005) (offering explanations of the dramatic
shift towards more punitive policies, practices and attitudes experienced as of the mid-1970s).
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shifting from social reintegration of ex-offenders to risk prevention.*
Criminal convictions became a mass phenomenon.”> Today, nearly 20
million Americans—1 in 12 adults—have a felony conviction.® The
figures for misdemeanors are much higher.” Over the same time pe-
riod, advances in information technology made collection and index-
ing of criminal history information more efficient than ever before.
The ubiquity of the Internet has allowed wunprecedented
dissemination.

Legal scholarship has long criticized public access to records of
arrests that did not result in convictions.® After conviction, however,
there has been little controversy about availability and dissemination
of criminal conviction records (CCRs) outside the criminal justice sys-

4. See Kelly Hannah-Moffat, Punishment and Risk, in THE SAGE HANDBOOK OF PUNISH-
MENT AND SOCIETY 129, 133 (Jonathan Simon & Richard Sparks eds., 2012) (noting that during
the 1970s risk assessment technologies, “rose to prominence because . . . easily aligned with the
dominant political and administrative priorities of the time”); see also Jonathan Simon, Reversal
of Fortune: The Resurgence of Individual Risk Assessment in Criminal Justice, 1| ANN. REv. L.
Soc. Scr. 397, 399-400 (2005) (noting that over the past several decades, “[i]ncreasingly, risk
assessment is being brought into the criminal justice process to select people for extended inca-
pacitation through a variety of means. . . .”).

5. See Gabriel J. Chin, The New Civil Death: Rethinking Punishment in the Era of Mass
Conviction, 160 U. Pa. L. Rev. 1789, 1804 (2012) (“There are approximately 1.1 million new
state felony convictions in a typical year, and some multiple of that in misdemeanor convic-
tions.”); see also BUREAU OF JUSTICE STATISTICS, FELONY SENTENCES IN STATE COURTS, 2006:
StaTisTicaL TaBLEs 1 (2009) (reporting that felony convictions increased by thirty-seven per-
cent between 1990 and 2006, from 829,340 to 1,132,290). The disproportionate representation of
people of color is apparent; see, e.g., MICHAEL TONRY, PUNISHING RACE: A CONTINUING AMER-
1caN DiLEmma 11 (2011) (“By 2004 a third of adult black men had a felony conviction and half
had been convicted of a felony or a misdemeanor.”).

6. Sarah Shannon et al., Growth in the U.S. Ex-Felon and Ex-Prisoner Population, 1948-
2010, 11-12 (April 2011) (unpublished paper, Princeton University), http://paa2011.princeton
.edu/papers/111687.

7. Comprehensive studies on misdemeanors are not available; however they are far more
common than felony convictions. See, e.g., Alexandra Natapoff, Misdemeanors, 85 S. CaL. L.
Rev. 101, 102-03, 108 (2012) (citing data estimating in approximately 10.5 million non-traffic
misdemeanor prosecutions occurring nationally every year); Jenny M. Roberts, Crashing the
Misdemeanor System, 70 WasH. & Lee L. Rev. 1089, 1090-91 (2013) (quoting studies showing
that misdemeanors make up more than 75 percent of state criminal caseloads).

8. See, e.g., Andrew L. Gates, 111, Arrest Records—Protecting the Innocent, 48 TuL. L.
REv. 629, 629-33 (1974); William J. Leedom, Removing the Stigma of Arrest: The Courts, The
Legislatures and Unconvicted Arrestees, 47 WasH. U. L. Rev. 659, 666-67 (1972); see Allen Ros-
tron, The Mugshot Industry: Freedom of Speech, Rights of Publicity, and the Controversy
Sparked by an Unusual New Type of Business, 90 WasH. U. L. Rev. 1321, 1322 (2013); see also
Gary Fields &, John R. Emshwiller, As Arrest Records Rise, Americans Find Consequences Can
Last a Lifetime, WaLL ST. J. (Aug. 18, 2014), http://www.wsj.com/articles/as-arrest-records-rise-
americans-find-consequences-can-last-a-lifetime-1408415402 (reporting an FBI estimate for
which over the past twenty years over a quarter of a billion arrests have been made by law
enforcement authorities). As used here, arrest records include so-called mugshots (photographic
portraits typically taken after a person is arrested).
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tem.” Open government principles, judicial transparency, and con-
cerns for public safety are seen as justifications for a nearly limitless
right to know about prior adjudicated offenses in every person’s past.
The nearly unrestrained circulation of CCRs and the adverse conse-
quences they trigger are largely unquestioned from a normative
perspective.

Scholars and advocates are mostly concerned with trying to re-
duce and limit the negative repercussions of CCRs. Influential pro-
posals would “ban the box,” enact legislation on sealing or expunging
records of conviction, and provide for issuance of certificates of reha-
bilitation after a crime-free period.'”

In this Article, I challenge the conventional wisdom. The stigma
and hardships that arise from publicly accessible CCRs are not merely
“informal” collateral consequences of a criminal conviction,'! concep-
tually distinguishable from the vast array of “formal” collateral ramifi-
cations.’” The onerous repercussions of pervasive dissemination of
CCRs outside the criminal justice system must be reconsidered and
reimagined. The stigma, stereotyping, and blocked opportunities that
result from public CCRs cause great harm. The effects are punitive
even if not recognized as “punishment.” That needs to change.

The Article contributes to the debate on collateral consequences,
but instead of focusing on de jure ramifications of conviction it exam-
ines and calls attention to a topic—the hidden and not statutorily
mandated burdens that attach to criminal convictions—that is rou-
tinely neglected in scholarship on criminal law and punishment. I fo-
cus on the stigma and discrimination that arise from routine
availability of criminal history information. I document the complex
trajectory of developments that led to the current widespread availa-

9. Conviction records have been neglected as a subject of study, with the major exception
of criminal history sentence enhancements for repeat offenders. See, e.g., Julian V. Roberts, The
Role of Criminal Record in the Sentencing Process, 22 CRIME & Just. 303 (1997); see also Rich-
ard S. Frase, Prior-Conviction Sentencing Enhancements: Rationales and Limits Based on Retrib-
utive and Utilitarian Proportionality Principles and Social Equality Goals, in PREviOUs
CONVICTIONS AT SENTENCING: THEORETICAL AND APPLIED PERSPECTIVES 117 (Julian V. Rob-
erts & Andrew von Hirsch eds., 2010); Nancy J. King, Sentencing and Prior Convictions:
The Past, the Future, and the End of the Prior-Conviction Exception to Apprendi, 97 Maro. L.
Rev. 523, 532-34 (2014).

10. See infra Part 1.B.

11. Wayne A. Logan, Informal Collateral Consequences, 88 WasH. U. L. Rev. 1103,
1105-09 (2013) [hereinafter Logan, Informal Collateral).

12. See, e.g., MARGARET CoLGATE Love, JENNY M. RoBERTS & CEcCELIA M.
KLINGELE, Collateral Consequences of a Criminal Convictions: Law, Policy and Practice (2 ed.,
2016) [hereinafter LOVE ET AL., COLLATERAL CONSEQUENCES]; see infra Part 1.
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bility of CCRs. I offer what I believe to be the first concrete proposals
for reconceptualizing public CCRs as one of many components of
criminal sanction that must be justifiable according to general princi-
ples of legality and proportionality.

The current wide dissemination of CCRs for non-criminal justice
purposes is not the product of deliberate decisions about punishment
principles, sentencing policy or crime prevention. It resulted from an
unplanned interplay of uncoordinated factors. The first is the shift
from emphasis on rehabilitation as a primary purpose of sentencing
and punishment to emphasis on overly punitive policies. Ex-offenders
ceased being thought of as individuals who would benefit from reha-
bilitative programs that would improve their lives and make them less
likely to reoffend, and became “risks who must be managed.”'® The
second is the post-Watergate “open records” movement. The third is
the rapid development of information technology, and with it the In-
ternet, which enabled the crucial transition from difficultly accessible
paper record files to readily accessible computerized criminal history
databases.

The spread of the Internet boosted access to criminal records and
led to the rise of a brand new industry: private vendors which collect
criminal history information in bulk from state repositories and judi-
cial system databases and sell it online.

The visibility and availability of CCRs and their adverse effects
fundamentally affect the scale of severity of penalties imposed at sen-
tencing. “Digital punishment” has become a distinctive facet of the
excessiveness and disproportionality of punishment in the American
criminal justice system.'* Criminal history information leaves marks
on ex-offenders that pervade and affect crucial aspects of their lives
long after the imposed sentence has been served. Re-conceptualiza-
tion and reinvention of the role of public CCRs is therefore much
needed.

I move beyond the narrow debate on partial remedial measures
that target symptoms of the problem but not the problem itself and
propose a more fundamental, just, and rational solution to the unin-
tended adverse effects of current classification and uses of records of

13. DaviD GARLAND, THE CULTURE OF CONTROL: CRIME AND SocIAL ORDER IN CON-
TEMPORARY SOCIETY 175 (2001) [hereinafter GARLAND, CULTURE OF CONTROL].

14. Sara E. Lageson, Digital Punishment: The Production and Consequences of Online
Crime Reporting (July 2015) (unpublished Ph.D. dissertation, University of Minnesota), http:/
hdl.handle.net/11299/175223.
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criminal convictions. My proposals contain two main elements. First,
public availability and dissemination of CCRs outside the criminal jus-
tice system should be tightly limited following conviction and imposi-
tion of a sentence. Second, the stigma, shaming, and other adverse
consequences for ex-offenders that public access to CCRs entail
should be acknowledged as an ancillary criminal sanction that is or-
dered at sentencing, if at all, for a limited time as a deserved supple-
ment, justified in those terms, to criminal sanctions the court
otherwise imposes.

This Article proceeds in six Parts. Part I traces the origins of
modern criminal history databases in continental Europe and
America, and describes the development of the American criminal re-
cord infrastructure.

In Part II, I discuss current understanding of the stigma and vari-
ous forms of discrimination that result from wide dissemination of
CCRs, especially the conventional views that the effects are simply
natural and “informal” collateral consequences of conviction.

Part III describes and criticizes the preponderant law reform fo-
cus on partial remedial measures (“Ban the Box,” sealing and ex-
pungement, and certificates of rehabilitation) as the only viable ways
to reduce the adverse effects on ex-offenders of publicly available
CCRs.

Part IV shows that contemporary widespread access to CCRs was
neither intended nor the product of conscious policy decisions. It sim-
ply happened. Until the mid-1970s the uses of criminal history infor-
mation in the U.S. were little different from the experiences of other
countries. There was a high degree of convergence between the U.S.
and Europe. On both sides of the Atlantic rehabilitation was viewed
as the ultimate goal of punishment. Accordingly, criminal history in-
formation was to be kept confidential in order not to negatively affect
the reentry processes and prospects of ex-offenders. This was meant
to increase the likelihood that they would live law-abiding future lives,
which would of course be good for them, but it would also serve the
social goods of reducing reoffending and preventing victimization.
Criminal records were not then available in digital format. They were
only available in paper records, which were generally not accessible
(except to criminal justice officials) and if so, required time and exper-
tise to locate and search. Beginning in the 1970s, a stark divergence
between the U.S. and the old continent emerged and gradually be-
came apparent. Harsher penal policies and practices in combination
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with “open records” statutes and technological developments led to
indiscriminate dissemination of records of criminal convictions.

Part V shows that public availability and dissemination of CCRs
contradicts and undermines the fundamental principle of justice that
criminal punishments should be proportionate to the seriousness of
crimes and the blameworthiness of offenders as well as to their ex-
pected benefits. Adverse effects arising from making conviction
records public must be taken into account in determining the deserved
punishment for an offense. Conviction records should be made pub-
licly available only when the sentencing judge decides that doing so, as
a supplement to other punishments imposed, is justifiable in light of
the seriousness of the offense or other specific circumstances, and in
any case is for a limited period of time.

Part VI sets out concrete policy proposals for use of conviction
records outside the criminal justice system. Private entities should not
be involved in collection and dissemination of criminal history infor-
mation and prospective employers should generally not be allowed to
run routine background checks. Reintegration of offenders should be
acknowledged as a fundamental objective whose implementation can-
not be delegated to policy-making at the individual level.

I. MODERN CRIMINAL HISTORY REPOSITORIES

Efforts to understand contemporary American problems with
criminal conviction records need to begin in nineteenth century Eu-
rope. There were no meaningful records of criminal convictions until
the development of modern statistical systems and the professional-
ization of criminal justice system institutions. Both were necessary
conditions. This Part outlines the origins of modern criminal history
repositories in continental Europe and then explores the creation and
evolution of the U.S. criminal record infrastructure.

A. Continental Roots

The origins and maintenance of criminal conviction record sys-
tems are closely connected to the development of modern theories of
recidivism. In nineteenth century Europe recidivism was a relatively
new policy problem. Before the enactment of law reforms informed
by values of moderation and proportionality in the late eighteenth
century, first-time offenders who committed trivial crimes were fre-
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quently punishable by death. Then existing repeat offenders laws were
rarely applied."

Following the abolition of branding,'® as the gradual ending of
local regulation of mobility and the development of public transporta-
tion allowed miscreants to extend their ranges of operation,'” a need
was recognized to develop methods to link offenders to their previous
convictions.'® Habitual criminals seemed ungovernable and a consen-
sus emerged around the need to identify recidivists in order to subject
them to harsher penalties. Penal reformers and law enforcement
agencies sought ways to identify previously convicted offenders.

Record keeping became critical to implementation of recidivist
sentencing statutes.'” French magistrate and penal reformer Arnould
Bonneville de Marsangy is usually credited as the inventor of modern
criminal record systems and criminal record repositories.”® He was
also the first developer of a comprehensive theory of recidivism.

15. See NorvaL Morris, THE HaBrtuaL CRIMINAL 18 (1951); see also Daniel Katkin, Ha-
bitual Offender Laws: A Reconsideration, 21 Burr. L. Rev. 99, 99 (1971) (noting that while
habitual offenders unquestionably existed, “there were few whose careers were not ended by a
first conviction”).

16. See Pieter Spierenburg, The Body and the State: Early Modern Europe, in THE OXFORD
History OF THE PrisoN: THE PRACTICE OF PUNISHMENT IN WESTERN SOCIETY 44, 48 (Norval
Morris and David J. Rothman eds., 1995) (“To a degree, branding was a preindustrial method for
identifying recidivists. Judges, who took marks as sure signs of a previous conviction, often or-
dered the executioner to inspect the suspect’s body. Of course, this method worked only if the
suspect had committed a crime serious enough to warrant branding.”).

17. See Tim Cresswell, Towards a Politics of Mobility, 28 ENv’T. PLAN. D: Soc’y & Space
17,27 (2010) (“By the 19th century in Europe the definition and control of legitimate movement
had passed to the nation-state . . . .”); see also Terry Thomas & Bill Hebenton, Dilemmas and
Consequences of Prior Criminal Record: A Criminological Perspective from England and
Wales, 26 Crim. JusT. STUD. 228, 229 (2013). See generally William J. Chambliss, A Sociological
Analysis of the Law of Vagrancy, 12 Soc. Pross. 67 (1964) for more information regarding
modern vagrancy laws as an indirect attempt to restrict spatial mobility.

18. Until recently, there was basically no way of knowing or tracking criminals. See Mathieu
Deflem & Stephen Chicoine, History of Technology in Policing, in ENCYCLOPEDIA OF CRIMI-
NOLOGY & CRiM. JuUsT. 2269, 2272 (Gerben Bruinsma & David Weisburd eds., 2014) (reporting
that at the beginning of the nineteenth century, “efforts in criminal identification were limited to
descriptions entered in prison registers which did not contain a uniform language and were not
necessarily specific enough to distinguish an inmate. Further, such records did not differentiate
between individuals with the same name and had no ability to prevent the use of aliases”).

19. JouN PrATT, GOVERNING THE DANGEROUS: DANGEROUSNESS, LAwW AND SociaL
CHANGE 33-34 (1997).

20. In the U.K. the creation of penal registers stemmed from the policing-oriented concept
of “crime prevention.” The Habitual Criminals Act of 1869 provided for the maintenance of a
single police-held register of criminals and the photographing of all convicted persons. The Pre-
vention of Crimes Act of 1871 specified that the register must include data of all persons con-
victed of a crime sent to prison for a month or more. See LEoNn Rapzmvowicz & RoGer Hoop,
A History oF ENGLISH CRIMINAL LAw AND 1TS ADMINISTRATION FrROM 1750, Vol. 5, THE
EMERGENCE OF PENAL PoLicy 261-62 (1986).
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The term “recidivist” (recidiviste)*' was coined in his 1844 treatise
titled De la récidive,?> “probably the earliest European text to focus
on the repeat offender.”*® To Bonneville, recidivist statutes and crimi-
nal records were closely linked. The latter were necessary to apply the
former. In 1848, Bonneville proposed creation of a comprehensive
criminal record-keeping system.”* There were three main expected
consequences: more effective prevention of felonies and misdemean-
ors; protecting the “purity of the lists of voters and jurors;” and “social
moralization.”*

Bonneville believed that habitual criminals ought to be punished
differently from first-timers. Criminal history repositories could be
used to “hold repeat offenders to proper account, and first-time of-
fenders could benefit from leniency.”?® His proposals were enthusias-
tically received and almost completely enacted. France established
the first criminal history repositories (also known as penal registers) in
1850 through regulations issued by the Ministry of Justice.>’” They rev-
olutionized criminal justice record-keeping.>® This system was soon
adopted throughout Europe.

The new systems proved quite effective.” However, although ac-
curate documentation of prior convictions was Bonneville’s primary

21. The French noun récidiviste comes from the verb récidiver, meaning “to fall back, re-
lapse.” The etymology roots back to Medieval Latin recidivare, “to relapse into sin,” from Latin
recidivus, “fallen back,” from recidere, re- “back, again,” and cadere, “to fall.”

22. ARNOULD BONNEVILLE DE MARSANGY, DE LA REcIDIVE, ou DES MOYENS LEs PLUS
ErricaAces POUR CONSTATER, RECHERCHER ET REPRIMER LES REcHUTEs DANns Toute IN-
FRACTION A LA Lot PENALE (1844).

23. SimonN A. CoLrg, SusPecT IDENTITIES: A HISTORY OF FINGERPRINTING AND CRIMINAL
IDENTIFICATION 15 (2001); see also BERNARD H. HARCOURT, AGAINST PREDICTION: PROFILING,
POLICING, AND PUNISHING IN AN ACTUARIAL AGE 189 (2007) (noting that today “[a] prior crim-
inal record communicates, more than anything, a higher likelihood of future offending”).

24. ARNOULD BONNEVILLE DE MARSANGY, Expost COMPLET DU SYSTEME DES CASIERS
JubiciAIREs (1848).

25. Id. at 648.

26. WAYNE A. LocgaN, KNOWLEDGE As POWER: CRIMINAL REGISTRATION AND COMMU-
NITY NOTIFICATION Laws IN AMERICA 5 (2009) [hereinafter Logan, KNOWLEDGE As POWER].

27. Andre Normandeau, Pioneers in Criminology: Arnould Bonneville De Marsangy (1802-
1894), 60 J. Crim. L. & CriminoLOGY 28, 30-31 (1969).

28. See id. for a description of the operation of the system of criminal record-keeping. Nor-
mandeau notes that Bonneville wanted to develop a reliable and complete record of all previous
convictions of each and every offender by assembling “all the reports of sentences imposed on a
given individual by having such reports sent to the clerk of court in the district of his birthplace.”
If the offender’s birthplace was unknown or the offender was a foreigner, the copy of the judg-
ment of conviction and related sentence was to be sent to a central repository at the Ministry of
Justice in Paris.

29. Recidivism became a more visible phenomenon. This led to enactment of harsher recid-
ivist statutes as newly available evidence on the scale of repeat offending began to alarm public
opinion. See Patricia O’Brien, The Prison on the Continent: Europe, 1865-1965, in THE OXFORD
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goal, he did not envision criminal history repositories merely as bu-
reaucratic tools. Rather, he recognized the potential they had of addi-
tionally stigmatizing convicted persons.

Bonneville intended that penal registries be permanently accessi-
ble to the general public.>® They were not meant simply to be an effec-
tive technical support for implementation of habitual offender laws.
Two further goals were intended: encouraging mutual surveillance
within communities and heightening the stigma of conviction in a way
that would amplify the imposed punishment and make future offend-
ing less likely.*!

B. American Developments

The building of the American criminal record infrastructure be-
gan later than in Europe. Until the late nineteenth century no state
authorities systematically compiled criminal history information. Pri-
vate police agencies took the lead.?> By the 1870s, the Chicago-based
Pinkerton’s National Detective Agency assembled the first compre-
hensive American database of mug shots of criminals for identifica-
tion purposes.®

Others soon showed interest. U.S. prison commissioner E.C.
Wines expressed enthusiasm for the French system in his report on the
International Penitentiary Congress held in London in 1872. Wines
describes French repositories and their rules of operation in detail on

History ofF THE PrisoN: THE PrRAcTICE OF PUNISHMENT IN WESTERN Society 178, 191
(Norval Morris & David J. Rothman eds., 1995) (observing that “[r]ecidivism was a culturally
constructed category made possible by more accurate statistical knowledge and a new technol-
ogy of identification, including anthropometric procedures and fingerprinting”).

30. See BONNEVILLE DE MARSANGY, supra note 24, at 665.

31. Id. (observing that every conviction “rather than remaining hidden in the darkness of
the archives of the government, will burn in shaming characters at the registry of [the offender’s]
birth district, and will disrupt the self-seeking rest of those who did not fear to renounce the
exercise of their most holy duties of supervision and surveillance.” The French magistrate be-
lieved that “directly hurting the interests and honor of [the offenders’] families would make
them exercise the effective influence they can, and should, exercise regarding the prevention of
crimes.” He also stressed that “criminals themselves will feel restrained by the fear of this local
publicity of their misdeeds.”).

32. Greg Marquis, Private Security and Surveillance: From the “Dossier Society” to
Database Networks, in SURVEILLANCE AS SOCIAL SORTING: PrRivacy, Risk, AND DiGitaL Dis-
CRIMINATION 226, 231 (David Lyon ed., 2003) (noting that private sector police “virtually in-
vented mass surveillance in North America”).

33. See David A. Sklansky, The Private Police, 46 UCLA L. Rev. 1165, 1212-14 (1999); see
also FRaANK MorN, “THE EYE THAT NEVER SLEEPS”: A HiSTORY OF THE PINKERTON NA-
TIONAL DETECTIVE AGENCY (1982).
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the basis of first-hand observation.** He noted that “unfortunately no
well-devised plan for attaining this object with certainty exists, so far
as I know”? in the U.S.

The first public criminal history systems were adopted in north-
eastern cities around 1880.7®¢ However, well into the twentieth century
handling of criminal records was an uncoordinated hodge-podge of
local and state practices that ranged from photographs of “wanted”
posters to fingerprint files of convicted criminals.?’

In 1918 California created the first centralized state criminal re-
cord repository—the California Bureau of Criminal Identification and
Investigation.?® It was soon followed by other states. Nevada estab-
lished its central criminal history repository only in 1987.%° At the
federal level, the first significant attempt to introduce a standardized
and integrated criminal record system occurred in 1924 when Con-

34. E.C. WINES, REPORT ON THE INTERNATIONAL PENITENTIARY CONGRESS OF LONDON
Herp JuLy 3-13, 1872, at 288-89 (1873):

I found the casier to be an immense case, resembling a cupboard or closet, covering the
whole side of a large apartment in the building, called the registry. The case contained
rows of deep pigeon-holes, of which the numbers was equal to that of the letters of the
alphabet. These compartments were filled with boxes or movable registers (casiers mo-
bile) arranged in alphabetical order, each containing individual bulletins, or certificates
of conviction, pronounced in any part of France against all persons born in that district
(arrondissement). As soon as a sentence is pronounced by any tribunal (even though it
be military or naval) the clerk of the district in which the prisoner has been convicted is
obliged, on pain of a fine, to immediately address, signed by the attorney for the gov-
ernment, the certificate of his sentence to the registry of the district of which he is a
native. . . . Now there is such a registry in every arrondissement or jurisdiction of
France. There is, therefore, no longer any uncertainty possible in regard to the anteced-
ents of any person charged with crime. A telegram, addressed to the register of his
place of birth, immediately brings the statement that there is no record in his case, or a
recapitulation of all the convictions previously had against him, no matter where, no
matter when.

35. Id. at 288.

36. Gary Potter, The History of Policing in the United States, Part 1, E. Ky. U., http://plson-
line.eku.edu/insidelook/history-policing-united-states-part-1 (last visited Oct. 23, 2016).

37. See KENNETH C. LAUDON, DosSIER SOCIETY: VALUE CHOICES IN THE DESIGN OF NA-
TIONAL INFORMATION SysTEMs 32 (1986); see also Greg Marquis, supra note 32, at 230 (“The
police station blotter was an intimate record of quarrels and conflicts of the urban neighborhood.
In addition to petty offenders, the police maintained informal records on the local “underworld”
and, as a result of statutory provisions, formal records on pawnbrokers, peddlers and cab drivers

38. See P. O. Ray, Metropolitan and State Police, 11 J. Crim. L. & CrRiMINOLOGY 453, 463
(1921) (reporting that “[d]uring the first six months of its existence prior to June 30, 1918, the
California bureau received and filed duplicate finger-print records from twenty-three cities and
penitentiaries outside the state of California, identified 227 criminals as previous offenders. . . .
The report of the bureau for the biennial period ending June 30, 1920, shows that the bureau has
identified 2,550 law-violators with previous criminal records, received and filed 33,686 finger-
print records . . ..”)

39. In 1985, the Department of Public Safety’s General Services Division Records Bureau
was designated by the Nevada Legislature to be the central repository for records of criminal
history, but only in 1987 were courts required to include dispositions in the reports that they
send to the repository. See NEv. REv. Stat. § 179A.075 (1987).
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gress authorized creation of what today is the Identification Division
of the FBI.

Creation of criminal history repositories was initially slowed by
opposition from labor and civil liberties organizations and liberal com-
mentators. They feared that centralized and coordinated criminal his-
tory repositories could become “a step towards European-style
national registration systems which would discourage the exercise of
First Amendment rights.”4°

Until the late 1960s, the United States did not have a comprehen-
sive national criminal record system. Rather, “each state collected
and stored records on crimes and criminals within its borders. In most
states, these records were not effectively centralized. Thus, even in the
same state, one police agency’s information was often not available to
another agency.”*! The establishment in 1968 of the Law Enforce-
ment Assistance Administration (LEAA), a federal program within
the Department of Justice with the aim of funding state and local ini-
tiatives to improve law enforcement,** was instrumental to develop-
ment of the U.S. criminal record infrastructure that exists today.*?

Today, the FBI’s Interstate Identification Index system (known
informally as “Triple 1) is designed to provide automated interstate
and federal/state exchange of criminal history record information
(CHRI).** Tt compiles federal and state criminal history records, in-
cluding arrest information and corresponding dispositions, for misde-
meanors and felonies. State criminal history repositories are the
primary source of information. This database is the only comprehen-
sive collection of criminal history information for all fifty states.*

The FBI shares information with criminal justice agencies for pur-
poses of law enforcement, sentencing, and sentence implementa-
tion.** CHRI is also available to other recipients for noncriminal
justice purposes (employment and licensing in particular) authorized

40. Laupon, supra note 37, at 35.

41. James B. Jacobs & Dimitra Blitsa, Sharing Criminal Records: The United States, the
European Union and Interpol Compared, 30 Loy. L.A. INT’L & Cowmp. L. REv. 125, 129 (2008).

42. In June 1968, Congress passed the Omnibus Crime Control and Safe Streets Act (P.L.
90-351). Title I of the Act established the new agency.

43. See infra Part 111.B.C.

44. See Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 40. Each criminal his-
tory record indexed in the “Triple I” is created through the submission of fingerprint images to
the Integrated Automated Fingerprint Identification System (IAFIS).

45. States voluntarily submit information to this federal database in order to gain ready
access to comprehensive nationwide criminal biographies.

46. 28 C.F.R. § 20.33 (2016).
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by statutes, executive orders, or regulations.*’” Individuals may obtain
a copy of their own records from the FBI for the purpose of review
and to request changes or corrections.*® To enhance dissemination,
since 1999 CHRI has also been provided to selected private contrac-
tors (so-called pre-approved “channelers”) which process CHRI in-
quiries for noncriminal justice purposes.** Noncriminal justice-related
requests vastly exceed requests submitted for criminal justice
purposes.>®

Each state maintains its own central criminal record repository
for criminal history information submitted by law enforcement and
other criminal justice agencies including state courts. Wide variations
exist between states concerning access to information in the reposito-
ries. A general distinction is made between “open-records” and
“closed-records” states.>!

Florida is a paradigmatic “open records” state. Private individu-
als who are neither employers nor authorized agencies can obtain an
individual’s criminal history records upon payment of a fee. No third

47. See 42 U.S.C. §§ 14611-14616 (National Crime Prevention and Privacy Compact Act of
1998, signed into law by President Clinton with the primary goal of facilitating electronic infor-
mation sharing among the federal government and the states and permitting the exchange of
criminal history records for noncriminal justice purposes when authorized by federal or state
law).

48. 28 C.F.R. § 20.34 (2016).

49. As defined by the FBI, Channeler Frequently Asked Questions, https://www.tbi.gov/ser-
vices/cjis/compact-council/channeler-fags (last visited February 11, 2016) (“An FBI-approved
Channeler is a contractor that serves as the conduit for submitting fingerprints to the FBI and
receiving the FBI criminal history record information (CHRI), on behalf of an Authorized Re-
cipient (AR), for authorized noncriminal justice purposes.”); see, e.g., NAT'L BACKGROUND
CHECcK INc., http://www.nationalbackgroundcheck.com/fbi-channeling.htm (last visited Sept. 20,
2016).

50. See Privacy Impact Assessment for the Fingerprint ldentification Records System (FIRS)
Integrated Automated Fingerprint Identification System (IAFIS) Outsourcing for Noncriminal
Justice Purposes—Channeling, FED. BUREAU OF INVESTIGATION, https://www.fbi.gov/services/
records-management/foipa/privacy-impact-assessments/firs-iafis; see also INSTITUTE FOrR DE-
FENSE ANALYsIS U.S., Task FOrcE RepORT: Sc1. & TEcH. 74-75 (1967) (emphasizing that non-
judicial records maintained by criminal justice agencies containing criminal history information
are certainly “valuable in making prosecution, sentencing and correctional decisions,” but noting
that they have potential to “create serious policy problems” through possible misuses (e.g., being
used to “intimidate or embarrass,” being retained long after they have lost their usefulness, and
serving only “to harass ex-offenders’ belief in the possibility of redemption”). Accordingly, the
task force report recommended creation of an integrated national criminal record repository
system, accessible only to criminal justice agencies).

51. See Shawn D. Bushway et al., Private Providers of Criminal History Records: Do You
Get What You Pay For?, in BARRIERs TO REENTRY? THE LABOR MARKET FOR RELEASED PRis-
ONERS IN POST-INDUSTRIAL AMERICA 174, 178 (Shawn D. Bushway et al. eds., 2007) (identifying
an “intermediate” type of repository beside open-records and closed-records-states. In this case,
“states allow access to their repositories on the condition that the subject of the search signs a
release form.” For the purposes of this Article, so-called intermediate states are similar to close-
records states as they do not allow an uncontrolled dissemination of CCRs.”).
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party consent—in particular that of the subject of the search—is
required.>?

California exemplifies a “closed-records” state. Criminal history
information maintained by the California Department of Justice is not
available to the general public in any format. Access is restricted to
law enforcement and other authorized agencies, and requests from
third parties are not permitted.”®> However, as we shall see, this dis-
tinction between “open records” and “closed records” states has been
undermined and frustrated by the principle of the openness of court
records in the Digital Age.>*

II. CONSEQUENCES OF MASS DISSEMINATION OF
CRIMINAL HISTORY RECORDS

Criminologist Neil Shover, in a classic 1980s study of ex-offenders
who had earlier committed ordinary crimes, coined the expression
“stigma erosion.”> He describes the increasing certainty of ex-of-
fenders over time that no one would discover their criminal history.
Most interviewees reported that third-party disclosure of their crimi-
nal history record was rare and mostly confined to contacts with bu-
reaucracies and other branches of government with “inflexible or
other special policies for dealing with ex-convicts.”>¢

This is no longer true. Millions of Americans are today routinely
confronted by heavy burdens arising from past wrongdoing; the nega-
tive label “offender” has become increasingly sticky and visible. Pre-
viously ex-offenders were potentially discreditable from records that
were largely hidden from public scrutiny. Today they are discredited

52. Fra. Stat. § 119.01 (1995) (stating that “(1) It is the policy of this state that all state,
county, and municipal records are open for personal inspection and copying by any person. Pro-
viding access to public records is a duty of each agency.”); see also FLa. DEP'T oF Law ENF'T
CriMINAL History INFo., https://web.fdle.state.fl.us/search/app/default (last visited Sept. 11,
2016).

53. See CaL. PENAL CobpE §§ 11142, 11143 (providing that applicant agencies are required
to destroy criminal history record information once the organization’s business need has been
fulfilled (e.g., pre-employment screenings for certain positions). They must not share or dissemi-
nate criminal history information unless expressly permitted to do so. Individuals have the right
to request a copy of their own criminal history, but they may not disclose or provide copies of it
to unauthorized third parties).

54. See infra Part IV.B.4.
55. NEAL SHOVER, AGING CRIMINALS 62 (1985).

56. Id. at 72 (including examples of interacting with the police, applying for governmental
benefits, enlisting in the army).
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by criminal history information that is widely known and publicly
accessible.”’

Readily accessible CCRs do unnecessary harm in two major
ways. First, they damage a person’s public persona and reputation®® by
imposing an enduring stigma>® that frequently leads to a spiral of devi-
ant behaviors resulting in part from lack of legitimate alternatives.®®
Second, widespread dissemination of CCRs results in the loss of op-
portunities in contexts ranging from education® to employment,®>
even in the absence of laws or regulations that make ineligibility and
differential treatment of ex-offenders mandatory or discretionary.
Public availability and dissemination of CCRs thus “amplify punish-
ment beyond the sanctions imposed by the criminal justice system.”®

Adverse punitive repercussions arising from a conviction are usu-
ally attributable to a myriad of “collateral consequences” that degrade

57. See ERVING GOFFMAN, STIGMA: NOTES ON THE MANAGEMENT OF SPOILED IDENTITY 4
(1963); see also Christopher Uggen & Lindsay Blahnik, The Increasing Stickiness of Public La-
bels, in GLOBAL PERSPECTIVES ON DESISTANCE 222, 222 (Joanna Shapland et al. eds., 2016)
(noting that “new and disruptive technologies now make these labels more accessible and conse-
quential . . . . People now know more about their fellow citizens than ever before, such that
labels are increasingly difficult to “peel off,” dissolve, and remove”).

58. See MicHELLE ALEXANDER, THE NEw JiMm CROW: MAsSs INCARCERATION IN THE AGE
oF COLORBLINDNESS 94 (2010) (“Once a person is labeled a felon, he or she is ushered into a
parallel universe in which discrimination, stigma, and exclusion are perfectly legal . . . . 7); see
also Jamila Jefferson-Jones, A Good Name: Applying Regulatory Takings Analysis to Reputa-
tional Damage Caused by Criminal History, 116 W. Va. L. Rev. 497, 505-07 (2013).

59. The word “stigma” is usually used to refer to the “pejorative label” attached to a per-
son. See LAWRENCE M. FriEDMAN, THE LEGAL SySTEM: A SocCIAL SCIENCE PERSPECTIVE 101
(1975). A “stigma” is defined as “[a] mark or token of infamy, disgrace, or reproach.” THE
AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1702 (4th ed. 2000).

60. HowaRrD S. BECKER, OUTSIDERS: STUDIES IN THE SOCIOLOGY OF DEVIANCE 31 (1963),
was the first scholar to argue that having a criminal record can become a status that affects and
nullifies views others have of a person. “[O]ne of the most crucial steps in the process of building
a stable pattern of deviant behavior is likely to be the experience of being caught and publicly
labeled as a deviant.” Id.

61. THE CTR. FOR CMTY. ALTS. (CCA), THE Usk oF CRIMINAL HisTory RECORDS IN COL-
LEGE ADMISSIONS RECONSIDERED: A GUIDE FOR ATTORNEYS REPRESENTING COLLEGE APPLI-
CANTS AND STUDENTS DURING AND AFTER CRIMINAL PROCEEDINGs 2 (2013), http:/www
.communityalternatives.org/pdf/publications/Criminal-History-Screening-in-College- Admis-
sions-AttorneyGuide-CCA-1-2013.pdf (reporting that 66% of responding institutions collect
criminal history information about applicants).

62. See BRUCE WESTERN, PUNISHMENT AND INEQUALITY IN AMERICA 109-14 (2006);
David J. Harding, Jean Valjean’s Dilemma: The Management of Ex-Convict Identity in the Search
for Employment, 24 DevianTt BEHAV. 571 (2003); Christopher Uggen, The Effect of Criminal
Background Checks on Hiring Ex-Offenders, 7 CRIMINOLOGY & Pus. PoL’y 367 (2008). See
generally DEvaH PAGER, MARKED, RACE, CRIME, AND FINDING WORK IN AN ErRA OF Mass
INCARCERATION (2007) (detailing the difficulties faced by ex-offenders, both white and black, in
trying to find jobs after release).

63. Megan C. Kurlychek et al., Scarlet Letters and Recidivism: Does An Old Criminal Re-
cord Predict Future Offending?, 5 CRiminoLOGY & PuB. PoL’y 483, 484 (2006).
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ex-offenders to second-class citizenship, but operate in ways com-
pletely separate from the “practice or jurisprudence of sentencing.”®*
Collateral consequences of convictions are “not included in the formal
terms of [the] sentence” and are “implemented by non-criminal justice
institutions.”®

The term “collateral consequences” generally refers only to for-
mal ramifications of a criminal conviction.®® These are restrictions,
disqualifications, losses of rights, special requirements, and changes in
legal status provided for in a civil statute and imposed “automatically
upon conviction even if . . . not included in the court’s judgment, or by
action of a civil court or administrative agency on grounds related to
the conviction.”®’

Unlike formal collateral consequences, enhanced stigma and re-
lated forms of discrimination stemming from accessibility and dissemi-
nation of CCRs arise “independently of specific legal authority” and
trigger adverse repercussions even in the absence of “formal disquali-

64. Jeremy Travis, Invisible Punishment: An Instrument of Social Exclusion, in INVISIBLE
PunisHMENT: THE COLLATERAL CONSEQUENCES OF MAss IMPRISONMENT 15, 16 (Marc Mauer
& Meda Chesney-Lind eds., 2002).

65. Alec Ewald & Christopher Uggen, The Collateral Effects of Imprisonment on Prisoners,
Their Families, and Communities, in THE OXFORD HANDBOOK OF SENTENCING AND CORREC-
TIONS 83, 83-84 (Joan Petersilia and Kevin R. Reitz eds., 2012).

66. Formal collateral consequences, provided for by federal, state, and local laws, include
denial or restricted access to public housing and welfare, bans on receipt of food stamps, ineligi-
bility for professional and occupational licensing and, with particular regard to felons, disen-
franchisement, lifetime exclusion from jury service, and loss of right to possess firearms. See
Michael Pinard, Collateral Consequences of Criminal Convictions: Confronting Issues of Race
and Dignity, 85 N.Y.U. L. Rev. 457, 470 (2010) (“Felon disenfranchisement, the most long-
standing of these consequences, originated during the colonial era in the United States and con-
tinues, in various forms, in the vast majority of states today. [. . .] Other collateral conse-
quences—such as restrictions on welfare and housing benefits—dramatically increased in the
1980s and 1990s in number and severity”) [hereinafter Pinard, Confronting Issues of Race].

67. User Guide Frequently Asked Questions, ABA NAT'L INVENTORY OF COLLATERAL
ConseQuENCEs OF ConvicTion, http://www.abacollateralconsequences.org/user_guide/#q02
(last visited May, 30, 2016); for a comprehensive list, see also The American Bar Association’s
(ABA) Searchable Database, NaT’L INVENTORY of Collateral Consequences of Conviction,
http://www.abacollateralconsequences.org/ (listing over 45,000 collateral consequences on the
books restricting people with criminal records, ranging from about 300 in Vermont to over 1,800
in California); ¢f. LovE ET AL., COLLATERAL CONSEQUENCES, supra note 12; Alec C. Ewald,
Collateral Consequences in the American States, 93 Soc. Sci. Q. 211, 211 (2012); Michael Pinard,
An Integrated Perspective on the Collateral Consequences of Criminal Convictions and Reentry
Issues Faced by Formerly Incarcerated Individuals, 86 B.U. L. REv. 623 (2006).
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fications.”®® Wayne Logan has called them “informal collateral
consequences.”*

The distinction between formal and informal collateral conse-
quences is especially apparent concerning hiring practices:

Even when discrimination is not mandated, ex-offenders face daunt-

ing odds when looking for employment. Huge numbers of employ-

ers conduct criminal background checks, and many have expressed

an unwillingness to hire employees with any sort of criminal record.

This is typically a record of convictions.”®

Under current constitutional doctrine, neither formal nor infor-
mal collateral consequences are considered to be forms of punish-
ment. Courts show substantial deference to legislative determinations
concerning whether a statutory scheme is civil or criminal in nature; it
“is first of all a question of statutory construction.””! As a result, chal-
lenges to laws authorizing felon disenfranchisement, civil commit-
ment, and sex offender registration are routinely rejected on the basis
that they are civil regulatory measures rather than genuine punitive
sanctions,’” and are therefore not cognizable under fundamental prin-

68. Logan, Informal Collateral, supra note 11, at 1104; see also MicHEL FoucauLt, DiscI-
PLINE AND PunisH: THE BIRTH OF THE Prison 272 (Alan Sheridan trans., Vintage Books 2d ed.
1995) (1977) (observing that criminal justice institutions “after purging the convicts by means of
their sentence, continues to follow them by a whole series of ‘brandings’” that once were im-
posed de jure and today stem from the conviction de facto).

69. Logan, Informal Collateral, supra note 11, at 1103-04. Mirjan R. Damaska, Adverse
Legal Consequences of Conviction and Their Removal: A Comparative Study, 59 J. Crim. L.
CriMINOLOGY & PoLICE Sci. 347, 347 (1968) distinguishes between “legal” and “social” conse-
quences of convictions. Social consequences are “those that do not attach by virtue of a legal
norm, but rather on account of societal disapprobation (ostracism, refusal to employ, etc.).”

70. Tammy R. Pettinato, Employment Discrimination Against Ex-Offenders: The Promise
and Limits of Title VII Disparate Impact Theory, 98 Marao. L. Rev. 831, 837 (2014); see also
Dallan F. Flake, When Any Sentence is a Life Sentence: Employment Discrimination Against Ex-
Offenders, 93 WasH. U. L. Rev. 45, 56-58 (2016) (citing various studies documenting employer
biases against ex-offenders); Joshua Kleinfeld, Two Cultures of Punishment, 68 Stan. L. REv.
933, 968 (2016) (noting that “[t]o be faced with job application after job application inquiring
into one’s criminal history, and to be denied job after job after giving one, is to experience the
social world as someone branded an outsider.”).

71. Kansas v. Hendricks, 521 U.S. 346, 361 (1997) (upholding Kansas’s civil commitment
statute for sex offenders because the law did not violate the double jeopardy or the ex post facto
clause since it was civil in nature and therefore did not constitute criminal punishment).

72. See Gabriel J. Chin, Collateral Consequences of Criminal Conviction, in THE CONSTITU-
TION AND THE FUTURE OF CRIMINAL JUSTICE IN AMERICA 205, 208-09 (John T. Parry & L. Song
Richardson eds., 2013) [hereinafter Chin, Collateral Consequences]. In Trop v. Dulles, the Su-
preme Court noted that disenfranchisement aims to “designate a reasonable ground of eligibility
for voting,” and “is not a punishment but rather a non-penal exercise of the power to regulate
the franchise.” Trop v. Dulles, 356 U.S. 86, 96-97 (1958). In Smith v. Doe, the Court upheld the
constitutionality of the Alaska Sex Offender Registration Act’s retroactive requirements by say-
ing that the act was non punitive and therefore could not violate the Ex Post Facto clause of the
Constitution. Smith v. Doe, 538 U.S. 84, 89-91, 105 (2003).
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ciples of the Constitution pertaining to formal punitive schemes.”
The form prevails over the substance.”*

With regard to informal collateral consequences, lacking any stat-
utory basis, they are nearly invisible to the legal system. They cannot
be challenged in court on ex post facto, due process, and cruel and
unusual punishment grounds. They are non-codified overspills of con-
viction that new technologies have turned into social practices embed-
ded in the social body. Large strata of the public perpetuate such
practices by “subscrib[ing] to a morality that demands continued sta-
tus degradation.””®

I1II. PARTIAL REMEDIAL MEASURES

Scholars and advocacy groups have been pushing for policy
changes to reduce adverse effects of the widespread availability of
CCRs. The most prominent are “Ban the Box” legislation, sealing and
expungement schemes, and certificates of relief or rehabilitation.

A. “Ban the Box” Initiatives

Ninety percent of employers conduct criminal background checks
on potential employees (compared with 51 percent in 1996).7° Reform

73. See Alan M. Dershowitz, Preventive Confinement: A Suggested Framework for Constitu-
tional Analysis, 51 Tex. L. Rev. 1277, 1296 (1973) (“By attaching [the civil label], the state has
successfully denied defendants almost every important safeguard required in criminal trials. In-
vocation of this talismanic word has erased a veritable bill of rights.”). The punitive effects of
collateral consequences have led scholars almost unanimously to criticize the formalistic distinc-
tion between punishment and “regulatory” consequences of conviction. See, e.g., Jenny M. Rob-
erts, The Mythical Divide Between Collateral and Direct Consequences of Criminal Convictions:
Involuntary Commitment of “Sexually Violent Predators”, 93 MiInN. L. Rev. 670, 740 (2008)
(“The current collateral-consequences rule rests on doctrinally flawed ground, is outdated, and is
simply bad theory and policy.”). Contra Sandra G. Mayson, Collateral Consequences and the
Preventive State, 91 NoTRE DaAME L. REv. 301, 302-06 (2015) (proposing recognition of collat-
eral consequences as nonpunitive “predictive risk regulation” and urging heightened procedural
scrutiny requiring the state to demonstrate that collateral consequences are a “reasonable
means” to achieve their public safety/harm prevention goals).

74. Alec C. Ewald, Collateral Consequences and the Perils of Categorical Ambiguity, in Law
As PUNISHMENT/ Law As REGULATION 77 (Austin Sarat et al. eds., 2011) [hereinafter Ewald,
Perils of Categorical Ambiguity]. The practical implications of the civil/criminal divide have been
highlighted by Padilla v. Kentucky, in which the Supreme Court made deportation an exception
to the collateral consequences rule, and for the first time held that failure to advise a criminal
defendant of the deportation consequences of a guilty plea constituted ineffective assistance of
counsel. Padilla v. Kentucky, 559 U.S. 356, 373-74 (2010).

75. John P. Reed & Dale Nance, Society Perpetuates the Stigma of a Conviction, 36 FED.
Pros. 27, 28 (1972).

76. See Society for Human Resources Management, Background Checking—The Use of
Criminal Background Checks in Hiring Decisions, Soc’y ForR Hum. REs. MGmT. (July 19, 2012),
https://www.shrm.org/hr-today/trends-and-forecasting/research-and-surveys/pages/criminalback-
groundcheck.aspx (reporting that sixty-nine percent of responding organizations conduct crimi-
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advocates call for enactment of “Ban the Box” laws and ordinances
that forbid public employers from asking potential employees about
previous convictions during the initial screening stage of the hiring
process before they have had a chance to consider the applicant based
solely on his or her job qualifications.”” More recently, initiatives to
ban the box have extended to the private sector. The Ban the Box
campaigns aim to remove check boxes from application forms that ask
whether the applicant has been criminally convicted.”®

The National Employment Law Project reports that over a hun-
dred cities and counties and twenty-four states have adopted laws or
regulations forbidding public employers to ask about an applicant’s
criminal history before the applicant has been selected for an inter-
view or received a conditional offer of employment.” Nine states—
Connecticut, Hawaii, Illinois, Massachusetts, Minnesota, New Jersey,
Oregon, Rhode Island, and Vermont—have forbidden conviction his-
tory questions in application forms of private employers.®

Law enforcement agencies and criminal justice system employers
are generally exempt from “Ban the Box” laws and ordinances. Em-
ployers and organizations seeking unpaid interns and volunteers as
well as employers that are required by law to consider criminal history

nal background checks on all of their job candidates while eighteen percent conduct criminal
background checks on selected job candidates); see also Sarah E. Lageson et al., Legal Ambigu-
ity in Managerial Assessments of Criminal Records, 40 Law & Soc. Inouiry 175, 180 (2015)
(reporting that approximately eighty percent of employers outsource criminal background
checks to private companies).

77. Jessica S. Henry & James B. Jacobs, Ban the Box To Promote Ex-Offender Employment,
6 CriMiNOLOGY & Pus. Por’y 755, 758 (2007) (“In voluntarily ignoring past criminal convic-
tions for most public-sector jobs in the first instances, local governments can lead the way toward
reducing job discrimination against ex-offenders.”).

78. See Johnathan J. Smith, Banning the Box but Keeping the Discrimination?: Disparate
Impact and Employers’ Overreliance on Criminal Background Checks, 49 Harv. C.R.-C.L. L.
REev. 197, 211-15 (2014) (tracing the history and general background of the Ban the Box move-
ment and proposed policies); see also Suzy Khimm, States Push to Provide Some Ex-felons a
Second Chance, MSNBC (Sept. 17, 2014, 10:48 AM), http://www.msnbc.com/all/states-push-pro-
vide-some-ex-felons-second-chance (quoting Dorsey Nunn, director of Legal Services for Prison-
ers with Children, saying “[w]e’re not even saying don’t ask us the question—we’re saying don’t
ask the question as the first thing that you do . . ..”).

79. Michelle Natividad Rodriguez & Beth Avery, Ban the Box: U.S. Cities, Counties, and
States Adopt Fair Hiring Policies, NaAT'L Emp. L. PrRoJECT (Sept. 1, 2016), http://www.nelp.org/
publication/ban-the-box-fair-chance-hiring-state-and-local-guide/.

80. Id. (noting that the initiative was substantially boosted by President Obama’s endorse-
ment when he announced his direction to the federal Office of Personnel Management to delay
inquiries into job applicant’s criminal history until later in the hiring process).
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(for example, concerning positions as schoolteachers and caregivers
for children or the elderly) are likewise exempt.®!

B. Sealing and Expungement Schemes

In most states, statutes allow some ex-offenders to request that
certain convictions be sealed or expunged from their criminal his-
tory.®> The applicant must meet various requirements—usually a
waiting period depending on the offense, and no subsequent arrest or
conviction—and petition the sentencing court or an appellate court.®?
In some states, sealing or expungement is granted upon request by a
correctional official such as the commissioner of probation.®*

A sealed or expunged record of conviction will not be displayed
in a background check by third parties. Accordingly, an affected per-
son is legally authorized to deny having been convicted of that
offense.®

Sealing and expungement schemes have the same goals but oper-
ate through different mechanisms. The key difference is that a sealed
record continues to “exist” in legal, physical, and electronic senses.

81. Christina O’Connell, Ban the Box: A Call to the Federal Government to Recognize a
New Form of Employment Discrimination, 83 Forpuam L. Rev. 2801, 2807 (2015).

82. See Amy Shlosberg et al., Expungement and Post-Exoneration Offending, 104 J. CRiM.
L. & CrRiMINOLOGY 353, 355-62 (2014) (noting wide differences in nomenclature between juris-
dictions: “[T]he process of limiting disclosure of criminal records to the public may be referred
to as “expungement,” “expunction,” “sealing,” “setting aside,” “destruction,” “purging,” or
“erasure”). Expungement of convictions from adult offenders’ records was promoted in the late
1950s by commentators and professional groups advocating rehabilitation as the ultimate goal of
punishment and corrections. The 1956 National Conference on Parole is generally credited with
originating the concept of adult expungement, which had been applied in the context of juvenile
justice for some time. See Michael Pinard, Criminal Records, Race and Redemption, 16 N.Y.U. J.
Leais. & Pus. PoL’y, 963, 990 (2013) (“At their core [expungement] laws recognize that a per-
son should not be forever judged and burdened by his or her criminal record. Thus, the laws
benefit those who have demonstrated a commitment to living a law-abiding life”) [hereinafter
Pinard, Criminal Records].

83. Pinard, Criminal Records, supra note 82, at 989-90.

84. For a state-by-state survey, see Margaret Colgate Love, 50-State Comparison: Judicial
Expungement, Sealing, and Set-aside, COLLATERAL CONSEQUENCEs RESOURCE CENTER, chart 4
(Jun. 2016), http://ccresourcecenter.org/wp-content/uploads/2016/03/Chart-4-Judicial-Expung-
ment-Sealing-Set-aside.pdf [hereinafter Love, 50-State Comparison].

85. See Alfred Blumstein & Kiminori Nakamura, Processes of Redemption Should be Built
into the Use of Criminal-History Records for Background Checking, in CONTEMPORARY ISSUES
IN CRIMINAL JusTiCE PoLricy 37, 44 (Natasha Frost, Joshua Freilich, & Todd Clear eds., 2009)
(summarizing in the following the main criticisms toward sealing and expungement schemes: the
“compromis[ing] of governmental transparency” and the “possible adverse effect on non-offend-
ers due to statistical discrimination”).
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Expungement triggers physical and electronic deletion of the convic-
tion record.®® When a conviction is expunged, the slate is wiped clean.

Eligibility requirements vary enormously between states. Passage
of a significant number of years of good behavior (ranging from 1 to
20 depending on the offense) after completion of the imposed sen-
tence is a common requirement, and it is generally considered to be
evidence of successful re-entry and desistance from crime.®’

Policy-makers in many jurisdictions view “judicial editing” of
criminal histories with suspicion. This may be why Congress has not
enacted comprehensive federal legislation®® and why the vast majority
of states “do not permit expungements for serious offense convictions,
no matter how many crime-free years have passed since termination
of the sentence.”® Recent state reforms are still largely “cutting the
edges”: newly enacted or expanded provisions are usually limited to
first time offenders convicted of nonviolent crimes, and only in case of
misdemeanors.”

86. Sealed and expunged records of conviction do not always become invisible to criminal
justice actors. In many states, neither sealing nor expungement removes a prior conviction from
consideration concerning sentence enhancements or granting of diversion or probation. See Peo-
ple v. Jacob, 174 Cal. App. 3d 1166, 1174-75 (Cal. Ct. App. 1985) (holding that the trial court
properly imposed a five-year enhancement for a prior robbery conviction, even though the prior
conviction had been expunged). In other states, sentencing authorities do not have access to or
cannot consider expunged convictions. See State v. Leitner, 646 N.W.2d 341, 352 (Wis. 2002)
(“An expunged record of a conviction cannot be considered at a subsequent sentencing.”). In
the federal system, “expunged convictions are not counted, but may be considered as a basis for
departure under § 4A1.3.” See UNITED STATES SENTENCING GUIDELINES MANUAL, § 4A1.2(j)
(2015), http://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2012/manual-pdf/
2012_Guidelines_Manual_Full.pdf.

87. See Alfred Blumstein & Kiminori Nakamura, Redemption in the Presence of Widespread
Criminal Background Checks, 47 CriMINOLOGY 327, 349 (2009) [hereinafter Blumstein &
Nakamura, Redemption in the Presence)].

88. A high threshold is set for federal expungement. A judge must find it in “the interests of
justice,” particularly when the conviction is based on a law later found to be unconstitutional or
when it is ascertained that the conviction was the result of government misconduct. See United
States v. Schnitzer, 567 F.2d 536, 539-40 (2d Cir. 1977). Expungement is available only for of-
fenses involving possession of small amounts of certain controlled substances, when the offender
was under age 21 at the time of the offense and has no prior drug offenses on record. 18 U.S.C.
§ 3607(c); see, e.g., Frugan Mouzon, Forgive Us Our Trespasses: The Need for Federal Expunge-
ment Legislation, 39 U. Mem. L. Rev. 1, 46 n.144 (2008); see also James W. Dihem, Federal
Expungement: A Concept in Need of a Definition, 66 ST. JouN’s L. REv. 72, 83-85 (1992).

89. Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 117; see also Jenny Roberts,
Expunging America’s Rap Sheet in the Information Age, 2015 Wis. L. Rev. 321, 323-26 (2015).

90. See Ram Subramanian et al., Relief in Sight? States Rethink the Collateral Consequences
of Criminal Conviction, VERA INsT. oF JusT. 2009-2014, at 13 (2014) http://archive.vera.org/sites/
default/files/resources/downloads/states-rethink-collateral-consequences-report-v4.pdf.
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C. Certificates of Rehabilitation

Ex-offenders may not be eligible for sealing or expungement of a
prior conviction either because the state where the conviction was
pronounced does not provide for such schemes or they do not meet
the numerous statutory requirements. An alternative to sealing and
expungement is constituted by the issuance of a certificate of rehabili-
tation, also variously called a “certificate of relief from disabilities,”
“certificate of recovery,” “certificate of good conduct,” or “certificate
of employability.”

These certificates do not erase or conceal the record of a prior
conviction. Rather, they “reward good behavior of ex-offenders by ex-
plicitly acknowledging them as being rehabilitated,””! and “are meant
to help third parties, such as employers and landlords, make better-
informed decisions about individuals with criminal records.”**

Certificates of rehabilitation are issued by courts or designated
corrections agencies following completion of sentence or a statutory
waiting period and relieve ex-offenders, typically first-timers and mis-
demeanants, from certain disabilities, bars to employment, or ineligi-
bility for occupational licenses. They are usually available for a wider
range of offenses than sealing and expungement and in some jurisdic-
tions represent the first step in the pardon process.”® They are gener-
ally not governed by any standard process and seldom offer
predictable relief.”*

The different rationales underlying “editing” a criminal history
record and acknowledging rehabilitation were vividly expressed by
Judge John Gleeson in issuing a “federal certificate of rehabilitation”
to a woman he had sentenced thirteen years earlier: “There are two
general approaches to limiting the collateral consequences of convic-
tions: (1) the ‘forgetting’ model, in which a criminal record is deleted
or expunged so that society may forget that the conviction ever hap-

91. Blumstein & Nakamura, Redemption in the Presence, supra note 87, at 349.

92. Subramanian et al., supra note 90, at 11; see also Joy Radice, Administering Justice:
Removing Statutory Barriers to Reentry, 83 U. CoLo. L. Rev. 715, 726 (2012) (noting that in NY
State such certificates “create a presumption of rehabilitation that an employer or licensing
agency must consider in evaluating the impact of an applicant’s criminal conviction.”).

93. At least ten jurisdictions provide for issuance of certificates of rehabilitation. Proposals
are under discussion nationwide. See Love, 50-State Comparison, supra note 84; see also Heather
J. Garretson, Legislating Forgiveness: A Study of Post-Conviction Certificates as Policy to Ad-
dress the Employment Consequences of a Conviction, 25 B.U. Pus. InT. LJ. 1, 15-23 (2016).

94. See, e.g., Alec Ewald, Rights Restoration and the Entanglement of US Criminal and Civil
Law: A Study of New York’s “Certificates of Relief,” 41 Law & Soc. INouIRrY 5, 6-7, 17-23
(2016).
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pened; and (2) the ‘forgiveness’ model, which acknowledges the con-
viction but uses a certificate of rehabilitation or a pardon to symbolize
society’s forgiveness of the underlying offense conduct.”®?

Scholars who believe concealment of CCRs is an undesirable and
counterproductive shortcut in the reentry process favor certificates of
rehabilitation.”® This is because such certificates do not remove infor-
mation from a person’s criminal history but aim instead “to confront
history squarely with evidence of change.”®’

D. Critique

These various remedial measures cannot substantially limit mass
dissemination of CCRs and the stigma and discrimination they cause
and enable. “Ban the Box” laws prohibit inquiries about an appli-
cant’s criminal history prior to an initial interview (or, in fewer cases,
a conditional job offer), but do not protect applicants from invidious
use of their record. After the initial screening, employers may conduct
background checks and take the applicant’s criminal history into ac-
count in making a decision.

Sealing and expungement after the passage of a crime-free period
are backward-looking certifications of something that has already
happened—successful reentry and redemption. They do not actively
help ex-offenders in reentry by tackling stigma and discrimination im-
mediately after release or discharge. As James Jacobs observes, “if ex-
pungement and sealing are meant to facilitate (rather than recognize)
rehabilitation, they should occur much sooner” for “[e]x-offenders
need the most assistance immediately after release from prison or ter-
mination of sentence.””®

95. Jane Doe v. United States, No. 15-MC-1174, 2016 U.S. Dist. LEXIS 29162, at *53
(E.D.N.Y., Mar. 7, 2016) (holding that even absent specific statutory provisions, federal courts
have authority to mitigate the adverse effects of a criminal record short of sealing or expunge-
ment schemes).

96. See, e.g., Bernard Kogon & Donald L. Loughery, Jr., Sealing and Expungement of Crim-
inal Records—The Big Lie, 61 J. Crim. L. CRiMINOLOGY & PoLice Sci. 378, 381 (1970).

97. Margaret Colgate Love, Starting Over With a Clean Slate: In Praise of a Forgotten Sec-
tion of the Model Penal Code, 30 ForbpuaM Urs. L.J. 1705, 1711-13 (2003) [hereinafter Love,
Starting Over] (noting that this was the approach of section 306.6 of the 1962 draft of the Ameri-
can Law Institute’s Model Penal Code, “Order Removing Disqualifications or Disabilities; Vaca-
tion of Conviction; Effect of Order of removal or vacation”, part of Article 306 on “Loss and
Restoration of Rights incident to Conviction and imprisonment.” Section 306.6(1) provided for a
court-issued order removing disqualifications or disabilities upon completion of the sentence
imposed; section 306.6(2) provided for an order of removal or vacation of the judgment of con-
viction issued by the court in case of discharge from probation or parole before the expiration of
the maximum term, or following a crime-free period of at least five years).

98. Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 131.
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Furthermore, proponents of sealing and expungement seemingly
ignore the durability of CCRs in the age of Big Data. Information
about criminal records cannot be effectively “undone” after it has
been widely available for several years. Expungements and non-dis-
closure orders issued in the interim are often not reflected in the re-
leased record, so that sealed and expunged convictions continue to re-
emerge long into the future.”” Sealing and expungement thus prima-
rily represent a “symbolic gesture” since pervasive background check-
ing has greatly diminished their effectiveness as relief mechanisms
based on concealment.'

Private vendors (known as “consumer reporting agencies,” or
CRAs) which obtain conviction information for commercial dissemi-
nation'®! have a duty to utilize reasonable procedures to obtain maxi-
mum possible accuracy, but neither the Federal Trade Commission
nor courts considering lawsuits for willful and negligent noncompli-
ance with the Fair Credit Reporting Act (FCRA)'%? have historically
been willing to relentlessly control or sanction disclosure of inaccurate
conviction data.'®® The result is an inadequate regulatory regime that
“fails to regulate the release of harmful, false information and then

99. See Adam Liptak, Criminal Records Erased by Courts Live to Tell Tales, N.Y. TIMEs
(Oct. 17, 2006), http://www.nytimes.com/2006/10/17/us/17expunge.html?_r=0 (“[R]eal expunge-
ment is becoming significantly harder to accomplish in the electronic age. Records once held
only in paper form by law enforcement agencies, courts and corrections departments are now
routinely digitized and sold in bulk to the private sector. Some commercial databases now con-
tain more than 100 million criminal records. They are updated only fitfully, and expunged
records now often turn up in criminal background checks ordered by employers and
landlords.”).

100. Love, Paying Their Debt supra note 2, at 777-78.

101. See BERNARD E. HARCOURT, ExPOSED: DESIRE AND DISOBEDIENCE IN THE DIGITAL
AGE 205 (2015) [hereinafter HArRcourT, Exposep] (“Following in the footsteps of the “credit
scores” that were developed during the 1950s, we are seeing today the proliferation and exten-
sion of this scoring logic to all facets of life.”). Interestingly, CRAs can report negative informa-
tion for seven to ten years depending on the nature of the negative item. Yet information about
criminal convictions may be reported without any time limitation.

102. Fair Credit Reporting Act, 15 USC § 1681 et seq.; Title X of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Dodd-Frank Act) of 2010 transferred some regu-
latory and enforcement powers to the Consumer Financial Protection Bureau (CFPB).

103. See Logan Danielle Wayne, The Data-Broker Threat: Proposing Federal Legislation to
Protect Post-Expungement Privacy, 102 J. CRim. L. & CRIMINOLOGY 253, 268, 270 (2013) (noting
that “the FCRA does not impose any affirmative duties on data brokers to update their records,
and its enforcement provisions still put the onus of ensuring compliance on individual persons”;
“courts have interpreted the responsibilities of data brokers under the FCRA’s accuracy provi-
sions to be so minimal that plaintiffs rarely prevail in such suits”); see also JacoBs, THE ETER-
NAL CRIMINAL RECORD, supra note 1, at 152-55 (discussing, however, recent signs of a possible
new trend in public and private enforcement).
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fails to provide an adequate remedy for those who are directly harmed
when the information is released.”!%*

Finally, unlike orders to seal or expunge a record of conviction,
certificates of relief or rehabilitation granted after the completion of
the sentence do not rewrite history. They are merely complementary.
They are issued to the concerned person and are not recorded in the
official criminal history record to which third parties have access. This
substantially limits their effectiveness in reducing stigma and related
discriminations.'®

None of these initiatives meant to help ex-offenders overcome
burdens associated with records of convictions is sufficiently broad in
scope or practical effect. Advocates seem to understand the punitive
nature of informal collateral sanctions but seem to be reluctant to ad-
dress the problems head-on.'® This is tantamount to acknowledging
the ailment but offering only palliative cures, rather than directly tack-
ling the causes.

IV.  FROM REHABILITATION TO PUBLIC
STIGMATIZATION

Consideration and use of CCRs have changed substantially in re-
cent decades. Until the mid-1970s both the dominant ideal of rehabili-
tation in sentencing and corrections and practical hurdles to obtaining
access to criminal history information prevented wide availability and
dissemination outside the criminal justice system. Things have dramat-
ically changed. Penal policies became harsher, fueling substantial
growth in the number of Americans with criminal convictions. The
interplay with other factors unsealed a Pandora’s Box.

Ready access to and massive dissemination of CCRs have be-
come distinctive facets of American punitiveness. They are unparal-

104. Wayne, supra note 103, at 270; see also Noam Weiss, Combating Inaccuracies in Crimi-
nal Background Checks by Giving Meaning to the Fair Credit Reporting Act, 78 BRook. L. REv.
271, 274-75 (2012) [hereinafter Weiss, Combating Inaccuracies] (noting that the FCRA is not
construed as a strict liability statute, “provid[ing] for liability only in cases of negligent or willful
noncompliance.” This is true in general under § 1681e(b), and also when CRAs are furnishing
criminal background reports for employment purposes created using public records that “are
likely to have an adverse effect upon a consumer’s ability to obtain employment” (§ 1681k)).

105. Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 128 (noting that to serve
this purpose, certificates of rehabilitation should “be recorded on the offender’s rap sheet or at
least be made easily available to criminal background checkers”).

106. See, e.g., Nora V. Demleitner, Preventing Internal Exile: The Need for Restrictions on
Collateral Sentencing Consequences, 11 Stan. L. & PoL’y Rev. 153, 162 (1999) [hereinafter
Demleitner, Preventing Internal Exile]; see also Pinard, Confronting Issues of Race, supra note
66, at 648.
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leled in other Western countries. This is not inconsistent with other
signs of remarkable American severity like mass incarceration and the
proliferation of three-strikes, mandatory minimum sentence, and
truth-in-sentencing laws, all of which resulted from deliberate policy
decisions. However, proliferation of CCRs did not happen by design
but resulted from other uncoordinated developments. These include
legal and policy implications of the reinvigorated “open records”
movement in the post-Watergate era, rapid development of informa-
tion technology that facilitated the shift from paper to electronic
databases, and the emergence and near exponential spread of the
Internet.

A. Pre-mid-1970s
1. Prioritizing Reintegration

Until the mid-1970s, there was nothing exceptional about the
American approach to CCRs. On the contrary, there were clear paral-
lels on both sides of the Atlantic. Rehabilitation was regarded as the
main goal of punishment, and there was widespread agreement that
limiting access to conviction records outside the criminal justice sys-
tem made sense both for the convicted person and for society at
large.’” Were ex-offenders able to re-enter society as productive
members, society would benefit from lower rates of recidivism and
reduced spending for law enforcement and corrections. Criminal his-
tory records were thus best kept confidential in order not to nega-
tively affect ex-offenders’ efforts at successful reentry.

When maintenance of criminal conviction records first became
possible,'?® policy-makers and law reformers immediately recognized
the risks of stigmatization they posed, and also recognized that stigma-
tization would undermine and frustrate offenders’ efforts to live law-
abiding future lives. As a result, both in individual countries and in
multi-national fora, initiatives were organized that sought to establish
rational and effective policies. American policy-makers and law re-

107. See James Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND THE WIDENING
D1viDE BETWEEN AMERICA AND EUROPE 193 (2003) (noting that “the differences in punishment
practice between the United States and Europe seemed to be vanishing for a long time. Until
about 1975, there was something of an international orthodoxy, founded in an international tri-
umph of modernist programs of rehabilitation. For a good century, punishment professionals
everywhere in the West believed that individualized punishment, founded in social scientific and
psychotherapeutic techniques, had permanently displaced older ideas of retribution”) [hereinaf-
ter WHITMAN, HARSH JUSTICE].

108. See supra Part 1.
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formers were often involved and reached much the same conclusions
as their European colleagues.

The transatlantic convergence is documented in the reports of the
session on Penal Registers and Social Rehabilitation at the Twelfth In-
ternational Penal and Penitentiary Congress held in The Hague in
1950. The creation of national criminal record repositories was unani-
mously supported, but concerns were widely expressed about impedi-
ments to successful reentry that might result from public access to
former offenders’ conviction records.

The European position was summarized by the Dutch magistrate
and law professor M.P. Vrij. He stressed that accurate penal registers
would not only serve essential functions in the administration of crimi-
nal justice but also improve criminological research and judicial statis-
tics by providing “information of an impersonal nature.”'*® However,
he insisted that making penal registers accessible to the general public
would be highly problematic: “Experience has demonstrated that
moralization induced by the beginner’s salutary fear of having a ‘regis-
ter’ cannot balance the demoralization of the convicted offender
caused by the disastrous aversion which people have for all those who
‘have one.’ !0

William Shands Meacham, chairman of the Virginia Parole
Board, first director of the parole section of the National Probation
and Parole Association, and the country reporter for the U.S., echoed
concerns about public availability and dissemination:

The keeping of the complete record of the offender is an essential of

scientific procedures in the administration of justice and in penal

administration. But the record should be so securely kept by the

court and by the penal administration that it will be sealed against a

curious public and press. Then it will never arise to haunt an of-

fender whose civil rights are precious where they exist, a God-given

gift of government today.'!!

American criminal justice scholars, reformers, and practitioners
wanted to minimize the stigmatizing effects of a criminal record. It
was common to find passionate writings in law journals advocating for

109. M.P. Vrij, General Report, Session on Penal Register and Social Rehabilitation, in 5 Pro-
CEEDINGS OF THE TWELFTH INT’L. PENAL AND PENITENTIARY CONG., THE HAGUE, 4-19 Au-
GusT 1950, V, GEN. AND NAT’L. REPORTS OF SEcTION III 360, 364 (1951).

110. Id.

111. William Shands Meacham, National Report, in 5 PROCEEDINGS OF THE TWELFTH
INT’L PENAL AND PENITENTIARY CONG., THE HAGUE, 4-19 AucusTt 1950, V, GEN. AND NAT’L.
REerorTs ofF SEcTiON 111 429, 434 (1951).
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reforms in how criminal history information was maintained and dis-
closed. Scholars argued that once a sentence had been served, the of-
fender’s debt to society should be considered paid in full. Branding
her with a permanent mark of deviance would be unjust and inimical
to a successful reentry.''?

Professor and federal Parole Board chairman Paul Tappan
pointed out that rehabilitation would be achievable only if society un-
derstood that “the convicted offender can become a first-class citizen
only when he is treated as one.”''® Others stressed that although the
law formally honors the principle of double jeopardy, it fosters “multi-
ple social jeopardy” by allowing public access to criminal records and
thereby placing ex-offenders permanently among the “condemned of
our society” who are held to “repetitious and humiliating account-
ings” because of their criminal past.!'* In this climate, much attention
was devoted to mechanisms for eliminating (or at least mitigating)
“status-generated penalties” that follow a criminal conviction.!!'

2. “Juvenilization” of Conviction Records

The goal of giving convicted individuals a “clean slate” immedi-
ately after release or discharge became a priority for reform advocates
and scholars. The most radical approach was taken by proponents of
“youth offender procedures” in which offenders were sentenced with-
out being “convicted” as in adult criminal proceedings.''® The final
discharge from parole or probation or release from prison would not
only restore all of the ex-offender’s civil rights but automatically ex-
punge any record of the conviction that might otherwise be released
to third parties for non-criminal justice purposes.

Aidan Gough called for a “juvenilization” of adjudication records
of adult offenders by means of keeping conviction information confi-

112. See, e.g., Nelson M. Oneglia, Criminal Records—Valuable Investigative Tool or Public
Branding Iron?, 1 Mb. L. F. 20, 21 (1971) (“[O]nce an individual has served his sentence, his
debt to society is paid in full. Therefore, there is nothing to be gained by branding a person
forever as an outcast”); see also Arnold T. Lieberman & Dawn B. Girard, Punishment: The
Reward for Guilt, 5 Burr. L. REv. 304, 308 (1956) (“[P]unishment must not have an effect of
disgracing the individual in the eyes of his peers.”).

113. Paul W. Tappan, Loss and Restoration of Civil Rights of Offenders, in CRIME PREVEN-
TION THROUGH TREATMENT 86, 104 (Matthew Matlin ed., 1952).

114. Pasco L. Schiavo, Condemned by the Record, 55 A.B.A. J. 540, 540 (1969).

115. See Love, Paying Their Debt, supra note 2, at 759.

116. See NAT’L ADVISORY COMM’N ON CRIM. JUST. STANDARDS AND GoALS, CORR., Com-
mentary to Standard 16.17, Collateral Consequences of a Criminal Conviction 593 (1973).
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dential outside the criminal justice system.!!”” The main goal was to
remedy “the failure of the criminal law to clarify the status of the re-
formed offender imped[ing] the objective of reintegrating him with
the society from which he has become estranged.”!!®

The aim was thus clear: “restricting or preventing public access to
criminal records of individuals who have satisfied the penalties im-
posed upon them by the law.”''® The proposed new rules, it was ar-
gued, would lead to “the abolition of the additional penalty so
frequently imposed by public opinion”'?® in both supplementary stig-
matization and social discrimination. Under leading proposals, ex-of-
fenders would have been entitled to deny that they had ever been
criminally convicted. Expungement was not to be seen as “ham-
per[ing] effective law enforcement,” but as an “adjuvant to the goal of
the correctional law,” providing “a potent incentive to reformation,”
and making the response to crime “less febrile and more effectual.”!*!

In balancing competing interests between successful reintegration
of convicted people and the public’s “right to know,” the effective re-
habilitation of ex-offenders was seen as justifying non-disclosure of
criminal history information.

3. Practical Obscurity of Criminal History Information

Until the mid-1970s, criminal history information was largely in-
accessible. Criminal record repositories were often not open to the
general public. They were started primarily to address the need

117. Aidan R. Gough, The Expungement of Adjudication Records of Juvenile and Adult Of-
fenders: A Problem of Status, 1966 Wash. U. L.Q. 147, 148 (1966). On the rationale of nondisclo-
sure of juvenile records, see James B. Jacobs, Juvenile Criminal Record Confidentiality, in
CHOOSING THE FUTURE FOR AMERICAN JUVENILE JUSTICE 149, 151 (Franklin E. Zimring &
David S. Tanenhaus eds., 2014) (explaining that by the late 1920s, “[t]he majority of states passed
laws limiting disclosure of information about adjudication and arrests” outside the criminal jus-
tice system and selected government agencies. Some states also “required that the case file auto-
matically be sealed when the respondent turned 21 so that the delinquent youth could embark
upon adulthood without a criminal stigma”).

118. Gough, supra note 117.

119. Dale Hilmen & Peter D. Pettler, Comment, Criminal Records of Arrest and Conviction:
Expungement from the General Public Access, 3 CaL. W. L. Rev. 121, 132 (1967).

120. Id.

121. Gough, supra note 117, at 190; see also Linda S. Buethe, Sealing and Expungement of
Criminal Records: Avoiding the Inevitable Social Stigma, 58 NeB. L. Rev. 1087, 1108 (1979)
(noting that in balancing the individual’s need for a ‘fresh start’ and the public’s interest in the
access of conviction records, legislatures and policy-makers should be “sympathetic to the hard-
ships and disabilities attendant to [persons with] a criminal record”).
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for good record keeping and information sharing within the criminal
justice system'?,

Until relatively recently, access to records of arrests and convic-
tions was generally only available to law enforcement agencies, prose-
cutors, and judges. Where records were accessible to the public in
“open records” states, repositories were neither systematically up-
dated nor available in digital format."*® Criminal history information
languished in the “practical obscurity”'?* that until the 1970s charac-
terized most public records: “Finding information about a person
often involved a treasure hunt around the country to a series of local
offices to dig up records.”'*

Unlike records maintained in state and police databases, confi-
dentiality and other privacy concerns have historically been less acute
with regard to court records.'?® The possibility for the public to verify
what happens in courts during public hearings'?” and, retrospectively,
what happened through the inspection of court records has tradition-
ally been seen as contributing to the overall trustworthiness of the
criminal justice system.'?® However, the public’s right to access court

122. See supra Part 1.B.

123. See Diana R. Gordon, The Electronic Panopticon: A Case Study of the Development of
the National Criminal Records System, 15 PoL. Soc. 483, 483 (1987) (“Computerized criminal
justice record keeping has grown to immense proportions in the United States since the early
1970s.”).

124. The concept has been first articulated in U.S. Dep’t of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 780 (1989) (noting that despite most criminal history infor-
mation in FBI-held rap sheets being public, citizens long benefited from their practical
inaccessibility).

125. Daniel J. Solove, Access and Aggregation: Public Records, Privacy and the Constitution,
86 MinN. L. Rev. 1137, 1139 (2002); see Nancy S. Marde, From “Practical Obscurity” to Web
Disclosure: A New Understanding of Public Information, 59 SYRACUSE L. Rev. 441, 441 (2009)
(quoting Justice Stevens’ majority opinion in Reporters Comm. for Freedom of the Press, 489
U.S. at 764: “[T]here is a vast difference between the public records that might be found after a
diligent search of courthouse files, county archives, and local police stations throughout the
country and a computerized summary located in a single clearinghouse of information.”); see
also Woodrow Hartzog & Frederic Stutzman, The Case for Online Obscurity, 101 CaL. L. REv.
1,21 (2013) (noting that the concept “typically focuses on off-line impediments to data retrieval”
and is related to the “extremely high cost and low likelihood of the information being compiled
by the public”).

126. See Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 190-91. Records of
criminal proceedings, including CCRs, have always been intended to be public and open to
search to prevent abuses associated in history with secret criminal proceedings.

127. The underlying assumption is that not only must justice be done, it must also be seen to
be done. See AkHIL R. AMAR, THE BiLL oF RiGHTS: CREATION AND RECONSTRUCTION 104
(1998) (“[TThe public has interests, independent of criminal defendant, in monitoring judges,
police, and prosecutors.”).

128. See Alexandra Natapoff, Deregulating Guilt: The Information Culture of the Criminal
System, 30 CArRpOzO L. Rev. 965, 982 (2008) (“The idea that criminal procedures, records, and
outcomes should be public, and that the public and the media should have access to trial pro-
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records was never intended to serve a stigmatizing function. When the
principle was established, “unofficial” punitive effects related to the
nearly effortless access and mass dissemination of criminal history in-
formation made possible by information technology and commercial
data vendors were not in sight.'*® Information contained in otherwise
public records benefited from the “forgetfulness of predigital days.”*?°

Like state and police criminal records, court records of criminal
proceedings were not available in computerized databases before the
digital revolution. Hence, notwithstanding the fact that U.S. courts
have a longstanding tradition of permitting open access to their
records,'?! significant effort and sometimes expertise were required to
find out whether an individual had been convicted of a crime.

Access was anything but convenient for the general public.
Records were kept in paper files (later, on magnetic tape) stored in
courthouses throughout the country. Although technically accessible
to anyone without the need to demonstrate a legitimate reason or in-
terest, access to such records were neither easily nor frequently
achieved in practice. Until the advent of digital databases and the In-
ternet, they were far removed from the public eye and did not system-
atically burden ex-offenders.'*? This way, public’s access to public
records and reintegration into community largely managed to coexist.

ceedings . . . is part of a larger democratic commitment to public accountability and
responsiveness.”).

129. See infra Part IV.B.3.

130. David Streitfeld, European Court Lets Users Erase Records on Web, N.Y. Times (May
13, 2014), http://www.nytimes.com/2014/05/14/technology/google-should-erase-web-links-to-
some-personal-data-europes-highest-court-says.html (quoting Professor Viktor Mayer-
Schonberger); see also VIKTOR MAYER-SCHONBERGER, DELETE: THE VIRTUE OF FORGETTING
IN THE DIGITAL AGE (2009) (arguing that today’s digital memory has the capacity to trap us in
the past, and stressing the important role that forgetting has played throughout human history
also in regard to the possibility of second chances).

131. See, e.g., Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978) (finding a common
law right of access to judicial records); see also DANIEL J. SoLovE, THE DiGiTAL PERSONA:
TECHNOLOGY AND PRIVACY IN THE INFORMATION AGE 133 (2004); see also Amanda Conley et
al., Sustaining Privacy and Open Justice in the Transition to Online Court Records: A Multidis-
ciplinary Inquiry, 71 Mb. L. Rev. 772, 785-86 (2012) (“Judicial openness has two components:
the right of access to trials themselves, and the right of access to judicial documents for inspec-
tion and copying”).

132. See infra Part II1.B.3. In this respect, to those arguing that limiting access to court
records would defeat the public nature of the court system, it has been replied that courts and
legislatures in several instances have already “weighed the commitment to public access to
records against considerations of safety, stigma, shame, unfair disadvantage, and reputational
damage to concerned parties.” Conley et al., supra note 131, at 826.
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B. Mid-1970s to Date
1. A Distinctive Facet of American Penal Excess

Despite a genuine reformative effort, no comprehensive legisla-
tion was passed at federal or state levels to reduce negative repercus-
sions on ex-offenders from disclosure and dissemination of conviction
records. When support for rehabilitation as a goal of sentencing and
corrections precipitately dropped after the mid-1970s,'*? attitudes to-
wards public access to conviction records also changed.

In the new politics of crime and punishment, anything perceived
potentially to reduce public safety and increase the risk of re-offend-
ing largely disappeared from the agenda. Publicity and dissemination
of conviction records ceased being challenged as a roadblock to reen-
try. Concern for public safety nearly entirely smothered earlier con-
cerns about indiscriminate accessibility to CCRs."** This shift in
sensibilities surrounding reentry of ex-offenders eventually under-
mined policies that sought to insulate former offenders from stigma
associated with a conviction.

Statutes providing for sealing or expungement of adult conviction
records were not immune. They were criticized as a substantial limit
on citizens’ access to judicial records and, more broadly, to the exer-
cise of First Amendment rights by the press and public at large.'®> As
Colgate Love recounts, “criminals were to be labeled and segregated
for the protection of society, not reclaimed and forgiven . ... Perma-
nent changes in a criminal offender’s legal status served to emphasize
his ‘other-ness.’”13¢

133. See, e.g., Michael Tonry, Explanations of American Punishment Policies: A National
History, 11 PuNisHMENT & Soc’y 377, 379 (2009) (“Between 1975 and 1995, policymakers en-
acted a wide range of laws meant to make punishments severer, and practitioners applied those
laws”); see also William J. Stuntz, The Pathological Politics of Criminal Law, 100 MicH. L. REv.
505, 536 (2001) (noting that by the late 1970s, “felony prosecutions were then rising steeply . . .
much faster than growth in crime rates (by the late 1970s, crime rate were holding steady). The
natural explanation is that public demand for more law enforcement caught up with the prosecu-
tors’ offices.”).

134. See, e.g., Demleitner, Preventing Internal Exile, supra note 106, at 160 (observing that in
the U.S. “collateral” sentencing consequences “label the ex-offender an “outcast,” and fre-
quently make it impossible for her ever to regain full societal membership”).

135. See, e.g., Marc A. Franklin & Diane Johnsen, Expunging Criminal Records: Conceal-
ment and Dishonesty in an Open Society, 9 HorsTRA L. REV. 733, 750 (1981) (observing that
expungement “introduces its own brand of implicit dishonesty. For even where convicts and
officials are not authorized or required to lie, the very act of expunging is an attempt to conceal
the past and to convey to inquirers the impression that something that has in fact occurred has
not.”).

136. Love, Starting Over, supra note 97, at 1716.
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While before the 1970s reform advocates proposed laws and rem-
edies granting offenders a sort of “civil rebirth” upon discharge, it has
become almost impossible for people with criminal convictions to en-
joy a real fresh start.’*” However, the shift in American penal policies
starting in the mid-1970s was not the only factor making publicity and
dissemination of conviction records a distinctive facet of American pe-
nal policy.

2. Post-Watergate Open Records Movement

Openness and transparency of government are values at the core
of the American institutional framework. Access to information has
historically been seen as essential to assure that people exercise politi-
cal power in responsible ways.'*®

The First Amendment was primarily built on distrust of govern-
ment. Unlike in Europe, where nations achieved “bureaucratic ration-
alization” before they firmly established democratic institutions, in the
United States “democracy came first.”'*® As a result, “state institu-
tions developed in the context of democratic control, which led overall
to more politicized, rather than nonpartisan, public administration.”!4°
Distrust of government has been embedded in American society since
its inception. The public’s access to records produced by the executive
was seen as crucial. Accordingly, early on the public requested tools
through which “monitor and check the actions of the executive
branch.”!*!

Wisconsin in 1849 was the first state to pass open records legisla-
tion. Only nine states lacked similar laws prior to enactment of the

137. Given the impracticability of effectively hiding one’s criminal past, it has been suggested
that ex—offenders who have committed comparatively less serious crimes might “favor more
granular disclosure” in order to separate themselves from those who have committed more seri-
ous crimes. See Lior Jacob Strahilevitz, Toward a Positive Theory of Privacy, 126 HArv. L. REv.
2010, 2020 (2013).

138. See DarRrYL K. BROWN, FREE MARKET CRIMINAL JUSTICE: HOW DEMOCRACY AND
Laissez FAIRE UNDERMINE THE RULE ofF Law 25 (2016).

139. Id.

140. Id. (noting that this is “a difference of fundamental importance for American criminal
justice system”); see also GARRY WiLLs, A NECESsaRY EviL: A HISTORY OF AMERICAN Dis-
TRUST OF GOVERNMENT (1999).

141. Amanda Frost, Restoring Faith in Government: Transparency Reform in the United
States and the European Union, 9 Eur. Pus. L. 87, 88 (2003); see also Frederick Schauer, The
Exceptional First Amendment, in AMERICAN EXCEPTIONALISM AND HumaN RiGHTs 29, 47
(Michael Ignatieff ed., 2005) (arguing that the First Amendment represents “the natural reposi-
tory for a culture in which libertarianism, laissez-faire, and distrust of government remain the
hallmarks of a distinctive American ideology”).
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federal Freedom of Information Act (FOIA) in 1966.'%> Open gov-
ernment and access to information were considered to be, as they are
today, “the general rule from which exceptions should be made only
where there are substantial rights, interests, and considerations requir-
ing secrecy or confidentiality.”!+3

The 1974 Watergate scandal that led to President Nixon’s resigna-
tion revamped the “open records” movement and had lasting effects
on the already embedded Americans’ distrust in government.'** The
scandal encouraged more active scrutiny of government and estab-
lished suspicions about any concealment of official records.'*’
Non-accessibility of criminal history records made no exception and
was soon questioned.

In 1975, federal regulation was promulgated regarding the collec-
tion, storage and dissemination of criminal history information with
the aim of ensuring its accuracy and protecting the privacy of individu-
als.'* The initial rules concerned both arrest and conviction records.
Access to both non-conviction and conviction information was limited

142. See generally NAT'L Assoc. ofF Cry., OPEN REcOrDs Laws: A STATE By STATE RE-
PORT (2010), http://www.naco.org/sites/default/files/documents/Open % 20Records %20Laws %20
A %?20State %20by %20State %20Report.pdf.

143. Wallace Parks, The Open Government Principle: Applying the Right to Know Under the
Constitution, 26 GEo. WasH. L. Rev. 1, 4 (1957). Parks is usually credited as the first to use the
term “open government” in print.

144. See Julian Zelizer, Distrustful Americans Still Live in Age of Watergate (July 7, 2014),
http://www.cnn.com/2014/07/07/opinion/zelizer-watergate-politics/ (noting that “[t|he worst ef-
fect of Watergate is that it created a climate where Americans fundamentally don’t trust their
government”); see also Michael Schudson, Notes on a Scandal and the Watergate Legacy, 47 Am.
BeHAv. Scr. 1231, 1236 (2004) (“Cynicism about politics has advanced to new heights in our own
day, but how could this be otherwise? The challenge of sincerity in a disillusioned, post-Vietnam,
post-Watergate media age is overwhelming, tried and tested on a daily basis”). From a criminal
justice perspective, see Franklin E. Zimring & David T. Johnson, Public Opinion and the Gov-
ernance of Punishment in Democratic Political Systems, 605 ANN. AM. Acap. PoL. Soc. Scr. 266,
276 (2006) (arguing that besides growth in salience of crime as a public concern, “[a] second
major shift in rhetoric and opinion that was generated since the 1970s is a decline in trust in
government. This occurred toward all levels of government but has had a number of criminal
justice manifestations. The last thirty-five years of the twentieth century produced some epic
provocations for distrust of government, including Vietnam and Watergate.”); see generally BiLL
D. Movers, THE SECRET GOVERNMENT: THE ConsTITUTION IN CRists (1988) (analyzing public
scrutiny surrounding executive powers during Watergate and the Iran-Contra affair).

145. In the wake of Watergate, Congress amended the federal Freedom of Information Act
(FOIA) of 1966, overriding President Ford’s veto. The original provisions had proven to be
toothless and ineffective. See Thomas Blanton, The World’s Right to Know, 131 FOrREIGN PoL’y.
50, 52 (2002) (“The U.S. FOIA would not be as far-reaching had it not been for Watergate.”).

146. See 28 C.F.R. § 20.1 (1975). The rules set out in Title 28, Code of Part 20 of the Federal
Regulations apply to the Federal Government and to all states whose criminal history repository
systems have been fully or partly funded with federal funds (almost every state had received
funds through LEAA).
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to law enforcement personnel, courts, and others with a specific and
significant “need to know.”'*’

That privacy—premised approach provoked vocal opposition that
included private employers and the press. Following these protests,
public hearings were held at which major criticisms were offered. Be-
sides noting that the regulations were very different from public
records laws in some states, witnesses stressed the need for access to
conviction information during hiring in order to identify potential
threats for other employees and the general public, and to control
risks of lawsuits based on the doctrine of negligent hiring.'*® Amend-
ments to the original regulations were soon promulgated.

New provisions made it explicit that limitations to dissemination
“do not apply to conviction data.”'** However, the Commentary
noted that while “[n]o statute, ordinance, executive order, or court
rule is necessary in order to authorize dissemination of conviction
data . . . nothing in the regulations shall be construed to negate a state
law limiting such dissemination.”*>°

Another important factor influencing expanded availability of
CCRs was the Supreme Court ruling in Paul v. Davis that official
criminal justice records do not fall within the constitutional zone of
privacy.'' The Court thus granted the states substantial autonomy.'>?

147. JoaN PETERSILIA, WHEN PRISONERS COME HOME: PAROLE AND PRISONER REENTRY
10 (2003). The dissemination provision of the 1975 regulation granted access to criminal history
information to authorized noncriminal justice agencies only if “a statute or executive order ex-
pressly referred to criminal conduct and contained requirements and/or exclusions based upon
such conduct.” See Thomas J. Madden & Helen S. Lessin, Privacy: A Case for Accurate and
Complete Criminal History Records, 22 ViLL. L. REv. 1191, 1193 (1977) [hereinafter Madden &
Lessin, Privacy]. But see 28 C.F.R. § 20.21 (1975).

148. Madden & Lessin, Privacy, supra note 147, at 1193-96. A tort claim for negligent hiring
can be made against an employer when an employee causes injury to a customer or co-worker,
and the employer failed to take reasonable action in hiring that could have prevented the injury.
It is based on the theory that the employer knew or should have known about the employee’s
background which, if known, indicates a dangerous or untrustworthy character. In many states
“[1]iability often turns on the issue of foreseeability . . . Other states rely more heavily on the
“totality of the circumstances” which would indicate a propensity to cause harm.” See Stacy A.
Hickox, Employer Liability for Negligent Hiring of Ex-Offenders, 5 St. Louis U. L.J. 1001,
1107-08 (2011).

149. 28 C.F.R. § 20.21(b) (41 FR 11715, Mar. 19, 1976, as amended at 42 FR 61595, Dec. 6,
1977).

150. 28 C.F.R. Part 20, Appendix to Part 20—Commentary on Selected Sections of the Reg-
ulations on Criminal History Record Information Systems, §20.21(b). “Closed records” states
have chosen to restrict public access to government-held criminal history information

151. Paul v. Davis, 424 U.S. 693, 713 (1976) (finding that the constitutional right to privacy is
limited to “matters relating to marriage, procreation, contraception, family relationships, child
rearing and education”).

152. See Shawn D. Bushway, Labor Market Effects of Permitting Employer Access to Crimi-
nal History Records, 20 J. CONTEMP. CRIM. JUST. 276, 286 (2004) (“The net result [of the ruling
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Following this shift, “dissemination policies for arrest and, of course,
conviction record information, became almost entirely a matter of leg-
islative choice.”’® However, two real game changers were still to
come.

3. Game Changers: Information Technology and the Internet

In 1972, LEAA established the Comprehensive Data Systems
Program to provide funds to states for development of criminal his-
tory repositories. By 1976, twenty-six states had used LEAA fund-
ing to create computerized state repositories of criminal history
information.'>* 1In the late 1970s, SEARCH—an LEAA-funded or-
ganization established in 1969 to serve as the clearinghouse for the
development of systems and policies regarding information sharing of
criminal records nationwide—and the FBI first envisioned the “Triple
I” system.' Triple I was conceived as an integrated system that
would indicate in which state particular criminal history information
could be found. It replaced the Computerized Criminal History
(CCH) program, established in 1971 as a national centralized reposi-
tory, following recognition of the greater completeness and accuracy
of state criminal history repositories.'

The digitalization of criminal history record-keeping at the repos-
itory level was praised for the increased efficiency. Yet concerns
posed by the computerization of such data were also highlighted, pri-
marily related to risks of enhanced social control through digital ag-
glomeration of information.'’” Enactment of data confidentiality

in Paul v. Davis] has been a great diversity of statutory schemes in the states, although the
national trend is for a steadily increasing volume of authorized noncriminal justice use.”).

153. RoBERT R. BELAIR, PuBLIC AccEss TO CRIMINAL HiSTORY RECORD INFORMATION
13-14 (1988).

154. U.S. DeP’T oF JusT., USE AND MANAGEMENT OF CRIMINAL HiSTORY RECORD INFOR-
MATION: A COMPREHENSIVE REPORT, 2001 UpPDATE 26 (2001) [hereinafter CRiMINAL HISTORY
REecorp Report]; see also Don L. Doernberg & Donald H. Zeigler, Due Process Versus Data
Processing: An Analysis of Computerized Criminal History Information Systems, 55 N.Y.U. L.
Rev. 1110, 1112-13 (1980) (noting that during the 1970s, “computerized criminal history infor-
mation systems have proliferated at the federal, state, and local levels” even though at this early
stage “with virtually no coordination or effective regulation”).

155. See supra Part 1.B.

156. CriMmINAL HisTory REcORD Report, supra note 154, at 73-77.

157. David Weinstein, Confidentiality of Criminal Records Privacy v. The Public Interest, 22
ViLL. L. Rev. 1205, 1212 (1977) [hereinafter Weinstein, Confidentiality of Criminal Records Pri-
vacy] (“The general public sees little or no connection between collection and computerization
of information about ‘criminals’ and its own ‘privacy’ and related interests. The immediate prob-
lem of controlling criminal behavior precludes serious consideration of remote and uncertain
consequences. If the computer can be used to ‘fight crime,” then the public is behind it”). In his
concurring opinion in Whalen v. Roe, Justice Brennan wrote, “The central storage and easy ac-
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policies was proposed to address “unintended” consequences of ready
availability and widespread use of criminal history information.'>®

However, today even in jurisdictions in which criminal history in-
formation in centralized repositories is classified as confidential,'>
two factors substantially frustrate restrictions on disclosure and dis-
semination: the competing principle of the openness of court records,
now digitized,'® and the advent and spread of the Internet. (Adults
with an Internet connection in the U.S. grew from 14 percent in 1995
to 84 percent in 2015).'¢!

As a result, there are stark contradictions between the principle
of open access to court records, including criminal case information,
and policies in some states that make criminal history information in
government databases exempt from disclosure. Alaska is illustrative.
At the state repository level, criminal history information is as a rule
confidential and available to private requestors only with the coopera-
tion of the record subject.'®> However, the website of the Alaska
Court System allows anyone to search online for criminal case infor-
mation including closed charges by case number or name of the
defendant.'®

In addition to online court system databases in either “closed”
and “open” records states, a new private business sector has devel-
oped that collects criminal record data and sells it to employers, land-

cessibility of computerized data vastly increase the potential for abuse of that information, and I
am not prepared to say that future developments will not demonstrate the necessity of some
curb on such technology.” Whalen v. Roe, 429 U.S. 589, 607 (1977) (Brennan, J., concurring)
(The case involved a New York State drug-control law requiring reporting and storage of infor-
mation concerning prescriptions for a certain class of drugs).

158. Weinstein, Confidentiality of Criminal Records Privacy, supra note 157, at 1212.

159. Although all fifty states have passed some form of open records or FOIA legislation,
many jurisdictions provide for multiple exceptions making some information not available for
public inspection (often including criminal history information). When CCRs are not made ex-
empt by the law, a written consent of the “record subject” is often requested.

160. Publicity of CCRs is not narrowly tied to a physical court record anymore, but to the
accessibility of the channels through which such information can be obtained.

161. See Americans Going Online . . .Explosive Growth, Uncertain Destinations, PEw REs.
Crr. (Oct. 16, 1995), http://www.people-press.org/1995/10/16/americans-going-online-explosive-
growth-uncertain-destinations/; see also Andrew Perrin & Maeve Duggan, Americans’ Internet
Access: 2000-2015, PEw REs. CTr. (June 26, 2015), http://www.pewinternet.org/2015/06/26/ameri-
cans-internet-access-2000-2015/.

162. See ALaska STAT. § 12.62.160 (2015) (“Release and use of criminal justice information;
fees. (a) Criminal justice information and the identity of recipients of criminal justice informa-
tion are confidential and exempt from disclosure . . . . The existence or nonexistence of criminal
justice information may not be released to or confirmed to any person except as provided in this
section and AS 12.62.180(d).”).

163. See Araska Court SysTeEM, COURTVIEW PuBLIC Access WEBSITE, http://www.cour-
trecords.alaska.gov/eservices/home.page.2 (last visited Sep. 20, 2016).
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lords, and concerned or curious citizens. Everyone has, at his or her
fingertips, access to criminal history information about any other per-
son concerning whom they possess biographical details as basic as a
full name or city of residence. Readily accessible and inexpensive
criminal history data were instrumental in stimulating demand, and
exponentially increasing demand has stimulated supply.'®*

As the history of the Pinkerton Agency demonstrates,'® private
collectors and providers of criminal record information have been part
of the American criminal justice system since its inception. Private
brokers of criminal records have historically played a distinctive role,
largely because they have been the only organizations able to collect,
compile, and provide records nationwide. The Internet has multiplied
their capacities. The scale of their role in contemporary IT society is
unprecedented.

Private vendors build and update their databases in various
ways.'®® The majority of state criminal record repositories do not sell
criminal history data to commercial organizations in bulk for purposes
of re-dissemination.'®” The court systems are the goldmine for com-
mercial vendors in every state, however, especially at the county level.
Background check companies purchase criminal records in bulk from
clerks of courts either in a static format (such as CDs or microfiches)
or by directly downloading court records or databases.'®® Case history

164. See MicHELLE NATIVIDAD RODRIGUEZ & MAURICE EMSELLEM, NAT'L EmMP’T L. PRO-
JECT, 65 MiLLioN “NEED NoT ArpLY” THE CASE FOR REFORMING CRIMINAL BACKGROUND
CHECKS FOR EMpPLOYMENT, (Mar. 2011), http://www.nelp.org/content/uploads/2015/03/65_Mil-
lion_Need_Not_Applyl.pdf (“In recent years, the criminal background check industry has
grown exponentially. . . . [T]he ready availability of inexpensive commercial background checks
has made them a popular employee screening tool.”); see also Weiss, Combating Inaccuracies,
supra note 104, at 278 (criticizing the over-reliance on criminal background checks as a hurting
practice to both ex-offenders and society as a whole). On the implications of the data brokerage
business, ¢f. HARcoUrT, EXPOSED, supra note 101, at 207 (“The data market—our new behe-
moth—is the agglomerated space of the public and private spheres, of government, economy,
and society. There, corporations surveil and govern, governments do commerce, individuals go
public.”).

165. See supra Part 1.B.

166. Sometimes using unconventional methods to collect information such as sending “run-
ners” to courthouses when records cannot be searched or downloaded electronically. See Ja-
coBs, THE ETERNAL CRIMINAL RECORD, supra note 1, at 72.

167. See NAT’'L CONSORTIUM FOR JUST. INFO. AND STATISTICS, SEARCH MEMBERSHIP SUR-
VEY: BULK SALE oF PuBLic CRIMINAL HIsTORY INFORMATION, (2014), http://www.search.org/
files/pdf/BulkDataSurvey-Decl4.pdf. In 2006, six states offered bulk data from their criminal
history repositories to commercial third parties for re-dissemination. See BUREAU OF JusT. Sta-
TISTICS, SURVEY OF STATE CRIMINAL History Information Systems, 2012, at 2012, at 19 (2014).

168. See Kevin Lapp, Databasing Delinquency, 67 Hast. L.J. 195, 220 (2015). With regard to
the federal judiciary, private data brokers regularly harvest the Public Access to Court Elec-
tronic Records (“PACER?”), a government service providing on-line access to U.S. Appellate,
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information is now also frequently attainable via the above-mentioned
online state or county court websites searchable by name.'®”

Although it may be true that the process of searching online for a
person’s criminal records is conceptually more akin to “a visit to an
official archive of criminal records than it is to a scheme forcing an
offender to appear in public with some visible badge of past criminal-
ity,”!7% over the past two decades, however, an undeniable “tectonic
shift has occurred in their accessibility.”!”" What in the past required
a visit to the courthouse and a lengthy and laborious search “is now
accomplished with a few keystrokes or a nominal fee to a private firm.
As a result, everyday citizens, employers, and landlords now routinely
consult criminal databases.”'”?

C. An Unintended Development

Sociologist Stanley Cohen showed how eventual outcomes of
strategies of punishment and social control can differ from the original
design. Good intentions sometimes lead to disastrous conse-
quences.'”?

District, and Bankruptcy court records and documents nationwide. PuBLic Access To COURT
ELECcTRONIC RECORDS, https://www.pacer.gov/ (last visited Sep. 20, 2016). Only rarely have state
legislatures shown concern for the aftermath once court records have been provided to bulk
resellers. See Jacos, THE ETERNAL CRIMINAL RECORD, supra note 1, at 59. For a survey of
state rules, see Privacy/Public Access to Court Records: State Links, NAT'L CTR. FOR STATE
Courts (NCSC), http://www.ncsc.org/Topics/Access-and-Fairness/Privacy-Public-Access-to-
Court-Records/State-Links.aspx?cat=Privacy %20Policies %20for %20Court%20Records  (last
visited July 5, 2016). Sporadic state case law has stressed the dangers in bulk sales from court
systems to private entities. See, e.g., Westbrook v. Cty. of Los Angeles, 27 Cal. App. 4th 157, 165
(1994) (denying a private seller of criminal history information copies of computer tapes of crim-
inal history information. The court observes, “[T]here is a qualitative difference between ob-
taining information from a specific docket or on a specified individual, and from obtaining
docket information on every person against whom criminal charges are pending in the municipal
court. If the information were not compiled in [a database], [Westbrook] would have no pecuni-
ary motive (and presumably no interest) in obtaining it. It is the aggregate nature of the informa-
tion which makes it valuable to the respondent; it is that same quality which makes its
dissemination constitutionally dangerous.”).

169. See, e.g., Criminal Court Case History, Jup. BRANCH OF ARIiz., MARIcOPA COUNTY,
https://www.superiorcourt.maricopa.gov/docket/CriminalCourtCases/caseSearch.asp (last visited
Sep. 20, 2016); Criminal/Motor Vehicle Convictions Search by Defendant, STATE OF CONNECTI-
cut JubiciaL BRancH CRIMINAL CoNnviICTION, http://www.jud2.ct.gov/crdockets/SearchByDef
Disp.aspx (last visited Sep. 20, 2016).

170. Smith v. Doe, 538 U.S. 84, 99 (2003).

171. Christopher Uggen et al., The Edge of Stigma: An Experimental Audit of the Effects of
Low-Level Criminal Records on Employment, 52 CRIMINOLOGY 627, 628 (2014).

172. Id.

173. StaNLEY COHEN, VisiONs OF SociAL CONTROL: CRIME, PUNISHMENT AND CLASSIFICA-
TION 19-21, 88 (1985).
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Criminal history information is mostly seen in contemporary
America as a means to control “dangerous bodies”!’* through the as-
sessment and management of risks posed by ex-offenders.!”> Readily
accessible and widely disseminated CCRs in particular have become
an essential tool in pursuit of a zero-risk society.!”®

This conception and use of criminal history information is far
from the original aims behind the creation of the U.S. criminal record
infrastructure. The primary goals were to facilitate the identification
of suspects and defendants, and to enhance the legitimacy and
strengthen the professionalism of police forces.!””

The advent of the digital age brought “public visibility” and dis-
semination of criminal convictions to a level that was unimaginable
even to its most ardent supporters. The digitalization of criminal
records in general, and of CCRs in particular, alongside expanded ac-
cess to information technology, changed the very essence of such
records.

Information technology was viewed as a powerful tool to improve
capacities to collect and share criminal history information. Its use in
the criminal justice field was never envisioned by the people who pro-
posed and created digital repositories and databases as a means to
making the system more punitive. Things turned out otherwise. The
spread of the Internet—and the emergence of the data brokers—have
made criminal background checking a ubiquitous component of
American life and culture.

174. See LoGaN, KNOWLEDGE As POWER, supra note 26, at 83-84.

175. See Joseph Margulies, Deviance, Risk, and Law: Reflections on the Demand for the Pre-
ventive Detention of Suspected Terrorists, 101 J. Crim. L. & CrimiNOLOGY 729, 744 (2011)
(stressing how in the last decades, “the criminal has been reimagined from one of us—a person
for whom society bears some responsibility and who must therefore be reformed and rehabili-
tated—to one of them—a monster who must be separated from us and whose behavior must be
monitored and controlled.”). On risk management of offenders, see generally Malcom Feeley &
Jonathan Simon, The New Penology: Notes on the Emerging Strategy of Corrections and Its Im-
plications, 30 CRIMINOLOGY 449 (1992); JONATHAN SIMON, POOR DISCIPLINE: PAROLE AND THE
SociaL ConTROL OF THE UNDERCLASS, 1890-1990, at 17-18 (1993).

176. See JEFFREY ROSEN, THE NAKED CROWD: RECLAIMING SECURITY AND FREEDOM IN
AN ANXI0US AGE (2004); see also GARLAND, CULTURE OF CONTROL, supra note 13; Gordon,
supra note 123, at 504 (comparing criminal history information systems to a panoptic scheme
“which oppresses its subjects with the potential for surveillance as well as its actuality”).

177. SAMUEL WALKER, A CriticaL HistTory oF PoLICE REFORM: THE EMERGENCE OF
ProressioNaLism 40 (1977).
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V. HOW TO DO BETTER?

This Part argues that publication and dissemination of CCRs
clash with the basic principles of proportionality of punishment. Pub-
lication of CCRs should be reimagined as an ancillary penalty supple-
menting the main penalty imposed at sentencing, and taken into
account in calculating the punishment deserved, and therefore justly
inflicted, for the crime. European penal systems recognize concepts
and categories of “ancillary penal sanctions” that are all but unknown
to U.S. criminal law, and that American jurisdictions should emulate.

A. Public Conviction Records and Proportionality

Proportionality in sentencing is a widely recognized principle of
justice.'”® The notion of proportionality of punishment has two fac-
ets.!”? Retributive proportionality maintains that punishment should
be scaled to blameworthiness determined by the seriousness of the
offense and the culpability of the perpetrator.'®® “Just Deserts” the-
ory'®! has represented a key component of sentencing reform in
America since the decline in support for indeterminate sentencing in
the mid-1970s.'82 A utilitarian notion of proportionality, called “ends-
benefits proportionality,” forbids the imposition of penalties that are
excessive relative to their likely benefits.!®* Alice Ristroph observes
that “[t]he most sustained and detailed arguments for proportional

178. See, e.g., Andrew Von Hirsch, Proportionality in the Philosophy of Punishment, 16
CrIME & JusT. 55 (1992) ; Dirk van Zyl Smit & Andrew Ashworth, Disproportionate Sentences
as Human Rights Violations, 67 Mob. L. Rev. 451 (2004).

179. Richard S. Frase, Theories of Proportionality and Desert, in THE OXFORD HANDBOOK
OF SENTENCING AND CORRECTIONS 131, 131 (Joan Petersilia & Kevin R. Reitz eds. 2012) (“Sen-
tencing proportionality—‘making the punishment fit the crime’—is a widely shared goal. Al-
though this concept is most often associated with retributive theories, proportionality principles
also play a role in several non-retributive accounts of the purposes of punishment.”).

180. RicHARD S. FRASE, JUST SENTENCING: PRINCIPLES AND PROCEDURES FOR A WORKA-
BLE SysTEM 238 (2013) [hereinafter FRASE, JUST SENTENCING].

181. On which see, in particular, the seminal work of ANDREW voN HirscH, DOING JUSTICE:
THE CHOICE OF PuNisHMENTS (1976).

182. See MicHAEL TONRY, SENTENCING MATTERs 13 (1996) (observing that starting in the
mid-1970s retribution, or “just deserts” displaced rehabilitation in both academic and policy cir-
cles, “with unintended consequences that made sentences in many jurisdictions harsher and
more mechanical than is necessary or just”); see also id.; SENTENCING FRAGMENTs: PENAL RE-
FORM IN AMERICA, 1975-2025, at 62-63 (2016).

183. See, e.g., FRASE, JusT SENTENCING, supra note 180, at 196; E. THoMAs SULLIVAN &
RicHARD S. FRASE, PROPORTIONALITY PRINCIPLES IN AMERICAN Law: CONTROLLING EXCEs-
stivE GOVERNMENT AcTions 163 (2008).
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punishments come not from retributive theorists, but from the advo-
cates of utilitarian theories of punishment.”!#

Making CCRs permanently available to the general public for
dissemination conflicts with proportionality considerations from both
retributivist and utilitarian perspectives. I consider retributive pro-
portionality first, and then focus on ends-benefits consequentialist
analyses.

1. Retributive Proportionality

Indiscriminately public CCRs are primarily at odds with retribu-
tive conceptions of punishment. Unlike other sanctions imposed by
the legal system, criminal punishment entails “hard treatment” (in
particular, deprivation or limitation of liberty, monetary loss) and cen-
sure, which implies stigma.'®> Feinberg famously defined punishment
as a “symbol of infamy” to indicate the degree of stigma and social
ostracism which are generally triggered within non-deviant communi-
ties by the imposition of criminal penalties.'8°

Hard treatment and stigma represent “dependent components of
punishment.”'®” From a retributivist perspective, the offender de-
serves to be punished with an amount of hardship and deprivation x
and by an amount of stigma y proportionate to the degree of his or
her blameworthiness. If stigmatization is to be regarded as “a concep-
tually distinct” element of punishment, then just desert theory of sen-
tencing “must apply its central principles to this component as well as
to the more familiar hard treatment or deprivation component of pun-
ishment.”'® Hence, the stigma component of criminal punishment
should not be disproportionately imposed. While social stigma is rec-
ognized as something an individual must deal with after being con-
victed of a crime, legislatures and policy-makers cannot justly or

184. Alice Ristroph, Proportionality as a Principle of Limited Government, 55 DUKE L.J. 263,
272 (2005) (discussing utilitarian theories of punishment of Bentham and Beccaria).

185. See R. A. DUFF, PUNISHMENT, COMMUNICATION, AND COMMUNITY 27-29 (2001); see
also HERBERT L. PACKER, THE Limits oF THE CRIMINAL SAaNcTION 131, 165, 252 (1968); EDWIN
H. SUTHERLAND ET AL., PRINCIPLES OF CRIMINOLOGY 291 (11th ed. 1992) (noting that stigma
constitutes “part of the punishment mandated by each criminal law” and therefore there is no
way to repeal it); Kenneth Mann, Punitive Civil Sanctions: The Middle Ground between Criminal
and Civil Law, 101 YaLe L.J. 1795, 1809 (1992) (“[T]he special stigma associated with convic-
tions are the core remedies used to achieve the purposes of the criminal sanction.”).

186. Joel Feinberg, The Expressive Function of Punishment, 49 Monist 397, 421 (1965).

187. Douglas N. Husak, Already Punished Enough, 18 PHiL. Torics. 79, 95 (1990); see also
ANDREW VON HirscH, CENSURE AND SancTions 14 (1993) (“The censure and the hard treat-
ment are intertwined in the way punishment is structured.”).

188. Husak, supra note 187, at 95-96 (1990).
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responsibly overlook the issues of the duration and intensity of stigma
and related ramifications arising from indefinitely public CCRs.

In democratic legal systems criminal penalties are imposed by the
state in the name of the people. To be clear: it would be inconsistent
to maintain that convictions should be privately inflicted and not
made known to the public. The problem with the public availability
and dissemination of CCRs is not whether, but rather for how long
information about convictions should be publicly available and subject
to dissemination.

Dissemination of CCRs that perpetually or periodically stigma-
tize ex-offenders produces “serial injuries” that go well beyond the
implementation of the penalty imposed at sentencing. Making a con-
viction permanently public produces harms at times that are tempo-
rally distinct from a punishment’s announcement in court at the
moment when censure is expressed. Allowing criminal convictions to
continue to stigmatize and haunt offenders for an indefinite time after
the sentence has been fully served,'®® irrespective of the gravity of the
underlying offense—be it a felony or a misdemeanor, a violent or
nonviolent crime—makes the overall punishment undeservedly se-
vere. After all, “if the punishment ordered by the court is meant to be
commensurate or proportional to the offense, any extra hardship re-
sulting from stigma will distort the balance between the offense and
the punishment.”!®

2. Ends-benefits Proportionality

Ends-benefits proportionality concerns arise in connection with
consequentialist theories of punishment in which punishments must
be justified in instrumental terms of crime prevention, especially by
means of rehabilitation, deterrence, and incapacitation.

The inherent conflict between rehabilitation and publicly availa-
ble conviction records has already been highlighted.’”! A permanent,
visible stigma imposed on individuals trying to reestablish themselves

189. See Zachary Hoskins, Ex-offenders Restrictions, 31 J. AppLIED PHIL. 33, 39 (2014) (ob-
serving that the deserved retribution for past criminal acts cannot “justify continuing to impose
burdens after [offenders] complete their sentences.”).

190. KATHLEEN DEAN MOORE, PARDONS: JUSTICE, MERCY, AND THE PUBLIC INTEREST 168
(1989) (noting relief seems appropriate “when the lingering effects of a felony conviction add
punishment beyond what is deserved”); see also NIGEL WALKER, PUNISHMENT, DANGER AND
StiGMA: THE MoRALITY OF CRIMINAL JusTICE 161 (1980) (“[T]he sentencer should take into
account what he knows to be the inevitable consequences of conviction and punishment for the
offender . . ..”

191. See supra Part IV.A.1.
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in the community makes reintegration even harder than it generally is.
That unnecessary stigma should be squarely rejected because it under-
mines the achievement of the goal being pursued.'*?

General deterrence provides no stronger justification for ongoing
stigmatization. Pursuit of deterrent goals requires only that a penal
sanction be known or knowable when it is imposed at a public hearing
accessible to the general public and the press.!®® Punishments an-
nounced in open court are the modern equivalent of ancient corporal
penalties that were implemented in public so others could witness the
pain inflicted and thus be deterred. It is the condemnation expressed
by the conviction and sentencing in open court that discourages peo-
ple other than the offender from committing a similar offense. The
communication of such condemnation plays a central role (think, e.g.,
of media coverage of trials). However, attaining the goal of general
deterrence does not require imposition of a perpetual “mark of
disgrace.”'**

Nor can specific deterrence justify ongoing stigmatization. Being
publicly shamed theoretically might be useful in deterring offenders
from repeating their offenses,'> but concerns for human dignity and
rights require that there be limits. Just as lengthy imprisonment or the
death penalty are prima facie inappropriate and unjust punishments
for nearly all crimes, grossly severe punishments for reasons of spe-
cific deterrence cannot be justified. Choices to make CCRs publicly
available would have to be tailored to the specific characteristics of
the offense of conviction.

Finally, the indiscriminate public dissemination of CCRs of ex-
offenders cannot be justified in incapacitative terms. Continuing stig-
matization that impedes reentry is counterproductive from a cost-ben-
efit perspective. It substantially increases the chances that a criminal
conviction leads to future criminality, “predisposing individuals to be-

192. See, e.g., Edgardo Rotman, Do Criminal Offenders Have a Constitutional Right to Reha-
bilitation?, 77 J. Crim. L. & CrimMiNoLOGY 1023, 1027-28 (1986) (stressing that ex-offenders’
“social handicap is considerably aggravated by the stigma of a criminal record, requiring addi-
tional efforts from social agencies to support the arduous process of social reintegration.”).

193. Including guilty pleas, whose details are publicly announced in court.

194. Contra Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 222 (“A sentencing
scheme that seeks to maximize general deterrence would threaten criminal law violators with
public exposure and community censure.”).

195. See Norval Morris & Gordon Hawkins, Rehabilitation: Rhetoric and Reality, 34 FED.
Prog. 9, 12 (1970) (observing that “it is likely that the shame, hardship, and stigma involved in
arrest, public trial, and conviction are the principal elements in both individual and general de-
terrence rather than the nature of the sentence or the disposition of offenders.”).
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come the deviants they were branded to be.”'”® The aim of incapaci-
tation is reached by limiting ex-offenders’ opportunities to commit
further crimes. However, there is sustained evidence suggesting that
exclusion of ex-offenders from employment due to their criminal past
limits access to legitimate sources of income and makes “criminal al-
ternatives more attractive.”'”” Employment, on the contrary, reduces
the risk of recidivism.'%®

B. Publication of Criminal Convictions as an Ancillary Penalty

Publicly available CCRs long after the times and places at which
the purposes and rituals of punishment are at center stage are not
defensible. Indeterminate publicity and dissemination of CCRs con-
flict with both retributivist and consequentialist proportionality princi-
ples. Whether, when, and why conviction records should be publicly
available and widely disseminated needs fundamental rethinking.

Public availability of CCRs should be reconceptualized and for-
mally labeled as punishment. It should be imposed as an ancillary
penalty that supplements the main punishment imposed at sentencing,
and only in kinds of cases specified in penal statutes. When imposed,
dissemination should be applied only for a limited period chosen from
within a pre-determined range. Most importantly, imposition must be
limited only to cases in which a solid justification can be provided in
relation to the seriousness or special characteristics of the offense of
conviction. Moreover, in order to reduce informal discrimination
against people with criminal convictions, individual criminal history
information should generally not be available to non-criminal justice
agencies, and much less to private vendors, the media, and the general
public.'®

This is the approach now followed in most continental European
countries. However, it took substantial effort to develop that frame-
work. The nineteenth century movement for codification of the crimi-
nal law, based on Enlightenment ideas, was critical. A major goal was

196. Logan, Informal Collateral, supra note 11, at 1107.

197. Ted Chiricos et al., The Labeling of Convicted Felons and Its Consequences for Recidi-
vism, 45 CRIMINOLOGY 547, 548 (2007).

198. See, e.g., Mark T. Berg & Beth M. Huebner, Reentry and the Ties that Bind: An Exami-
nation of Social Ties, Employment, and Recidivism, 28 Justice Q. 382, 387 (2011); Christopher
Uggen et al., Work and Family Perspectives on Reentry, in PRISONER REENTRY AND CRIME IN
AMERICA 209, 213 (Jeremy Travis & Christy Visher eds., 2005). See also infra Part VI.B.

199. See infra Part VLA.
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to make punishment milder and more rational in terms of proportion-
ality to the adjudicated offense.

The French experience is paradigmatic. The highly influential
1810 Napoleonic Penal Code—a model for codification in continental
Europe and elsewhere—provided for temporary publication by ex-
cerpt of any felony conviction punishable by afflictive and infamous
penalties.”*® Publication was aimed at expanding public awareness of
offenders convicted of the most serious offenses, thus supplementing
the guilt and sentencing phases of the criminal process in open court.
Publication was neither conceptualized nor formally classified as a
criminal punishment. Rather, it was classified as a “penal effect” au-
tomatically stemming from felony convictions. This was also true for
the loss of certain civil rights and for a vast array of disqualifications
that likewise were not considered to be formal criminal penalties.

Post-Enlightenment liberalism gradually led to the affirmation of
the principle of equality irrespective of the social status of the of-
fender. That shift laid foundations for an overall milder penal
ethos.?”! Subsequently, a sharp rejection of public exposure as a cen-
tral component of punishments gained favor. Punishment was no
longer intended to inflict a permanent degradation of status.???

Additionally, growing awareness of the burdensome and stigma-
tizing effects of being convicted prompted criminal law reformers to
develop and propose a more rational taxonomy of the consequences
of a criminal conviction. This led to adoption in most European penal

200. See Copk PeENnAL [C. PEN.] [PENAL CobE] art. 36 (Fr.) (1810) (“An extract shall be
printed of every sentence of death; of perpetual hard labour; of hard labour for time; of trans-
portation; of solitary imprisonment; of the pillory; of banishment; or of civic degradation. Such
extract shall be posted up in the central town of the department; in that where the sentence shall
have been pronounced; in the township (commune) where the felony has been committed; in
that where the sentence shall be executed; and in that where the condemned person shall have
his residence (domicile).”). Excerpts of convictions were posted in public places (lieux publics)
such as the marketplace, courts, and the town hall starting on the first day of the month that
followed their announcement in court. Then, every three months posted excerpts were collected
and archived. When Bonneville de Marsangy developed his system of criminal conviction record
repositories this provision was already in force. See supra Part I.A. Yet it would be incorrect to
speak of a redundant clone. What Bonneville had in mind was something subtler, whose stigma-
tizing effects were significantly more durable than those arising from simply temporarily posting
excerpts of judgments of conviction in selected public places.

201. WHITMAN, HARSH JUSTICE, supra note 107, at 69.

202. Id. at 92 (such concept requires that even criminals “should not be subjected to the
intense shame and loss of social standing that public exposure carries with it”).
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codes of the distinction between main (or principal) and ancillary (or
supplementary) penalties that persists to date.>*?

With imprisonment and fines as principal penalties,** a vast ar-
ray of civil disabilities, disqualifications, and stigmatizing conse-
quences became formally and explicitly labeled as ancillary penalties
“limited to serious, legislatively enumerated offenses, assessed directly
by the sentencing judge at the time of sentencing,” and for the most
part “imposed only for a limited and relatively short period of
time.”2%

Ancillary criminal penalties also emerged from firm rejection of
punitive collateral consequences not formally labeled as criminal pun-
ishments pursuant to a strict interpretation of the principle of legality
of punishment expressed by the maxim nulla poena sine lege (there
exists no punishment without a law).?%¢

Ancillary criminal penalties in Europe have changed over time.
Discussions centered on elimination of stigmatizing ancillary penalties
that significantly impeded the social reintegration of ex-offenders.
One milestone is the set of policy recommendations formulated fol-

203. The Italian Penal Code of 1930 adopted the distinction between main (pene principali)
and ancillary (pene accessorie) penalties. CopicE PENALE [Cop. PeN.] [PENAL CoDE] art. 20. So
did the German Penal Code after the first comprehensive Criminal Law Reform Act (Strafrecht-
sreform) of 1969 that paired main criminal punishments (Hauptstrafen) with additional criminal
penalties (Nebenstrafen). STRAFGESETZBUCH [STGB] [PENAL CODE] art. 44; see also Helen Silv-
ing, Discussions of Sanctions, 24 Am. J. Comp. L. 737, 748-49 (1976); Nora V. Demleitner, Con-
tinuing Payment on One’s Debt to Society: The German Model of Felon Disenfranchisement as an
Alternative, 84 MiINN. L. Rev. 753, 756-59 (2000) [hereinafter Demleitner, Continuing Payment].
The French Penal Code during the 1950s added a list of “other sanctions for felonies and misde-
meanors” following the sections devoted to main punishments for felonies and misdemeanors.
The wording “complementary penalty” (peine complémentaire) was embraced in the new Penal
Code of 1994. See BERNARD BouLoc, Droit PENAL GENERAL 452 (20th ed. 2007). The new
1995 Spanish Penal Code (Article 32) confirmed a distinction between penas principales (main
penalties) and penas accesorias (ancillary penalties), with the latter limited to the deprivation of
specific rights. In England and Wales, in addition to the sentence imposed, the judge or magis-
trate may impose on the offender, depending on the offense, so-called ancillary orders, supple-
mentary penalties specifically aimed at “prevent[ing] future re-offending or repeat
victimization.” See ANCILLARY ORDERS, SENT'G CoUNcIL FOR ENG. & WALEs, https://www
.sentencingcouncil.org.uk/about-sentencing/types-of-sentence/ancillary-orders/ (last visited July
7, 2016).

204. Originally, alongside the death penalty, now banned in Europe. See DaAvib GARLAND,
PeEcULIAR INSTITUTION: AMERICA’S DEATH PENALTY IN AN AGE OF ABOLITION 112-13, 141
(2010).

205. Demleitner, Continuing Payment, supra note 203, at 755-56.

206. Feuerbach formulated this basic principle in the nineteenth century. It applies the nul-
lum crimen principle (a person may not be punished unless her conduct was defined as criminal)
to punishments. See Paul Johann Anselm Ritter von Feuerbach, The Foundations of Criminal
Law and the Nullum Crimen Principle, 5 J. INT’L. CRim. JusT. 1005, 1008 (2007) (“Any infliction
of punishment presupposes a penal law. (Nulla poena sine lege.) For only the threat of evil by law
constitutes the foundation of the notion, as well as the legal possibility, of punishment.”).
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lowing the session on “Legal, Administrative and Social Conse-
quences of Conviction” at the seventh congress of the International
Association of Penal Law held in Athens in 1957. They explicitly
called for abolition of ancillary criminal sanctions “driven by the sole
and unique goal of infamy.” Ancillary penalties were seen as accept-
able only if they would prevent the offender from committing another
crime of the same type as that of which he was convicted.?’

As a result, few countries retain publication of the judgment of
conviction as an ancillary criminal penalty. In some, like France, it can
be imposed at sentencing in connection to enumerated offenses at the
discretion of the judge.?®® Others, Italy for instance, provide that it
automatically follows a judgment of conviction resulting in life impris-
onment or when expressly provided for by law (typically violations of
anti-defamation laws, massive frauds against consumers, and IP of-
fenses).?”” In all these cases, the publication of the judgment of con-
viction for a fixed amount of time is allowed to serve retributive and
specific deterrence purposes taking into consideration the gravity and
inherent characteristics of the offense.

C. Ancillary Criminal Penalties and U.S. Criminal Law

Ancillary criminal penalties are not absent from the history of
American criminal law. American colonies imported “civil death”
statutes, known as bill of attainder, almost “blindly follow[ing] the En-

207. See INT’L Assoc. oF PENAL Law, REsoLUTIONS OF THE CONGRESSES OF THE INTERNA-
TIONAL ASSOCIATION OF PENAL Law (1926 — 2004), at 38-40 (José Luis de la Cuesta ed., 2009)
(providing the published policy recommendations).

208. See Copk PeNaL [C. PEN.] [PENAL CobE] art. 131-135 (Fr.) (providing that the court
“may order the publication or dissemination of the whole judgment of conviction or an excerpt
of it, or of a notice informing the public of the contents of the decision and its reasons”). The
penalty is carried out in places and for the duration determined by the court. Unless otherwise
provided for a specific offense, the publication of conviction cannot last longer than two months.
The dissemination is carried out through the Official Gazette of the Republic, one or more other
publications, or through one or more news websites. In any case, it does not apply to minor
violations.

209. See Copick PENALE [Cop. PeN.] art. 36 (It.). The judgment of conviction shall be pub-
lished by being posted in the town hall of the city where it was pronounced, in the city where the
crime was committed, and in the city where the convicted person had his last residence. When-
ever the law does not expressly specify it for a specific offense, the length of the publication shall
be equal to the length of the main punishment imposed. The publication of conviction is made by
excerpt unless the judge orders the judgment to be posted in its entirety. The judgment of con-
viction must also be posted on the website of the Ministry of Justice for no more than thirty days.
If the sentencing judge does not expressly determined the duration of the publication on the
website of the Ministry of Justice, it will be for fifteen days.
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glish tradition.”?'® A wide range of disqualifications was imposed on
convicted felons. Gabriel Chin observes that “[c]ivil death was under-
stood as a punishment at common law in England and the United
States.”?!! The major difference was that, unlike in England, colonial
bills of attainder were not only imposed in case of particularly heinous
crimes but also for lesser offenses not punishable by death, for in-
stance those defined as egregious violations of the moral code of the
community.*'?

American colonies followed the English common law until consti-
tutions or statutes amended it. Civil disabilities ought to be formally
pronounced in court at sentencing following the imposition of the
main sentence. Therefore, in early American criminal law civil disabil-
ities such as disenfranchisement, bans on holding public offices, or
employment disqualifications were imposed as an integral component
of the overall punishment inflicted on the offender.??

After the American Revolution, many English legal traditions
were rejected. The Constitution expressly prohibited bills of attain-
der.?'* Many civil disabilities were eliminated, but a significant num-
ber of states created new sets of collateral consequences that were
completely detached from the sentencing stage of the criminal pro-
cess. Civil disabilities gradually disappeared from the criminal law but

210. Neil P. Cohen & Dean Hill Rivkin, Civil Disabilities: The Forgotten Punishment, 35
Fep. ProB. 19 (1971); Walter M. Grant et al., Special Project, The Collateral Consequences of a
Criminal Conviction, 23 VAND. L. Rev. 929, 950 (1970) (noting that civil disabilities in early
American criminal jurisprudence were likely “the result of the unquestioning adoption of the
English penal system”).

211. Chin, Collateral Consequences, supra note 72, at 212; see also NORaA M. DEMLEITNER,
Civil Death, in 1 ENcYcLOPEDIA OF AMERICAN CrviL LiBERTIES 297 (Paul Finkelman ed., 2006)
(“[Civil death] developed into a penal sanction referred to as “attainder,” which triggered the
forfeiture of all civil and property rights. The concept ultimately took hold in the United States,
albeit in an attenuated way . . . . Civil death applied only to those incarcerated for life or a term
of years.”).

212. The same is true today. See RicHARD G. SINGER, Conviction: Civil Disabilities, in 1
EncycLopEDIA OF CRIME & JusT. 249, 249-50 (Joshua Dressler ed., 2d ed. 2002) (“Considera-
ble variation exists among the states as to which civil disabilities are imposed and when they
apply . .. [T]he same civil disability is often visited both on a person convicted of first-degree
murder and on one convicted of a relatively minor crime. Some states, however, impose such
disabilities only after conviction for certain enumerated felonies. As a third alternative, in some
states conviction of a “crime of moral turpitude” or of an “infamous crime” is the basis for civil
disabilities.”).

213. Alec C. Ewald, “Civil Death”: The Ideological Paradox of Criminal Disenfranchisement
Law in the United States, 2002 Wis. L. Rev. 1045, 1062 (2002) (stressing that disenfranchisement
had “a visible, public dimension; its purposes were articulated in the law; and it was a discrete
element in punishment which required the deliberation of courts to implement. Moreover,
crimes subject to the penalty of disenfranchisement were either linked to voting itself . . . or
defined as egregious violations of the moral code.”).

214. See U.S. Consrt. art. I, §§ 9-10.

50 [voL. 60:1



More Justice and Less Harm

their connection with the commission of a crime remained self-
evident.

During the first half of the nineteenth century, many states revi-
talized the notion of infamy—an ancient penalty entailing the forfei-
ture of the offender’s political, civil, and social rights*>—to deprive
convicted individuals of fundamental rights. Infamy laws were not un-
constitutional bills of attainder since they were “not penal.”?!® As his-
torian Pippa Holloway notes, during the nineteenth century while
“Europe was ending a tradition of public whipping, forced labor, and
infamy, the United States was endorsing and expanding such punish-
ments and reinvigorating the concept of infamy.”?!'” An example was
restriction of the right to vote to citizens with “good character” or
without felony convictions, but it was not the only example.*'® The
change of status suffered by convicted individuals after release or dis-
charge as a result of civil disabilities was “a technique for reinforcing
the branding of felons as the untouchable class of American
society.”?!?

At about the same time, various regulatory initiatives banned
people who had been convicted from professional licensing®*® and
made them ineligible for public funds, including welfare benefits.?*!

215. See Jerr Manza & CHrisTOPHER UGGEN, LockEp OuT: FELON DISENFRANCHISE-
MENT AND AMERICAN DEMOCRACY 23 (2006) (“In ancient Rome, the . . . punishment of infamia
could be imposed on criminal offenders. In this case, the principal penalties were the loss of
suffrage and the right to serve in the Roman legions.”).

216. See, e.g., Green v. Board of Elections, 380 F.2d 445, 449 (2d Cir. 1967) (holding that the
bill of attainder clause refers only to the use of disenfranchisement as a punishment and does not
prohibit non-penal regulation of the franchise).

217. Pirpa HoLLowAy, LivING IN INFAMY: FELON DISENFRANCHISEMENT AND THE His-
TORY OF AMERICAN CITIZENSHIP 5 (2014).

218. See REBEcCA McCLENNAN, The Convict’s Two Lives: Civil and Natural Death in the
American Prison, in AMERICA’S DEATH PENALTY: BETWEEN PAST AND PrRESENT 191, 197
(David Garland et al. eds., 2011) (observing that a 1821 New York statute was the first to impose
disenfranchisement not only on prisoners, but also on all convicted felons, at the same time
prohibiting them from holding public offices and serving on juries); see also HoLLowAY, supra
note 217, at 5-6 (reporting that in 1829 the Tennessee code disqualified “infamous individuals”
from testifying in court (except in their own criminal cases); in 1835 the state Constitution barred
them from voting. Many state Constitutions including Connecticut’s (1818), New York’s (1821),
Virginia’s (1830) and Arkansas’ (1836) specified that a conviction for an “infamous crime” trig-
gered disenfranchisement. The 1817 Mississippi and the 1819 Alabama constitutions required
legislatures to disenfranchise individuals convicted of “bribery, perjury, forgery, or other high
crimes and misdemeanors.” In North Carolina “election officials excluded individuals judged
infamous from suffrage.”).

219. George P. Fletcher, Disenfranchisement as Punishment: Reflections on the Racial Uses of
Infamia, 46 UCLA L. Rev. 1895, 1898 (1999).

220. See Amy P. Meek, Street Vendors, Taxicabs, and Exclusion Zones: The Impact of Collat-
eral Consequences of Criminal Convictions at the Local Level, 75 Ounio St. L.J. 1, 6-7 (2014).

221. See JacoBs, THE ETERNAL CRIMINAL RECORD, supra note 1, at 257-60.
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Typically, no mechanism for relief from such civil disabilities was es-
tablished; decisions were highly discretionary and subject to a limited
appellate review, if any.>*?

The reconfiguring of collateral “penal effects” of conviction not
expressly labeled as punishment as ancillary criminal penalties in Eu-
rope happened in part since Enlightenment values required recogni-
tion of offenders’ innate human dignity and of equality among citizens
of all classes. As societies became increasingly homogeneous, they re-
quired homogeneous systems of criminal laws and practices. Euro-
pean criminal justice systems witnessed a “leveling-up egalitarianism,”
which extended to low-status offenders the dignity formerly accorded
only to those of high status.?>*> With this not only came milder punish-
ments, but also a firm refusal of unrestrained “collateral” conse-
quences of conviction capable of branding an offender “as something
less than a full citizen.”?**

American history, by contrast, reveals a nexus between the
growth of collateral consequences and race. As Michael Pinard notes,
“[t]he role of race is particularly evident when it comes to felon disen-
franchisement, where contemporary policies follow a long historical
pattern of racial exclusion.”*** Civil disabilities were deployed to sin-
gle out and exclude African-Americans. No social or political incen-
tives existed for a clear categorization of “collateral” disabilities

222. See, e.g., C.J.M., Civil Disabilities of Felons, 53 Va. L. REv. 403, 405-06 (1967).

223. See WHITMAN, HARSH JUSTICE, supra note 107, at 10. A similar process also happened
in Europe with regard to the abolition of torture. See Mirjan R. Damaska, The Quest for Due
Process in the Age of Inquisition, 60 Am. J. Comp. L. 919, 952 (2012) (“With the further blurring
of social distinctions in the eighteenth century, enlightenment critique burst forth against tor-
ture. . . . The possibility that torture—if maintained—would become a truly general procedural
institution ceased to be remote, and upper social strata could now more easily recognize them-
selves in the tormented defendant. . . . [W]hen elites sense the danger of being exposed to brutal
procedural instruments designed primarily for lower social orders, the days of these instruments
are numbered.”).

224. See WHiTMAN, HARsH JUSTICE, supra note 107, at 86.

225. Pinard, Confronting Issues of Race, supra note 66, at 512, 513 (“Felon disenfranchise-
ment in the United States is tied to broader efforts to prevent African Americans from voting”);
see also Marc Mauer, Felon Disenfranchisement: A Policy Whose Time Has Passed?, 31 Hum.
RTs. 16 (2004) (“Disenfranchisement policies have served various political purposes, most nota-
bly racial exclusion. In the post-Reconstruction period . . . legislators in a number of southern
states tailored their disenfranchisement statutes with the specific intent of excluding the newly
freed black voters. They accomplished this by tying the loss of voting rights to crimes alleged to
be committed primarily by blacks while excluding offenses held to be committed by whites.”).
See generally Gabriel J. Chin, Race, the War on Drugs, and the Collateral Consequences of Crimi-
nal Conviction, 6 J. GENDER RACE & Just. 253 (2002) (discussing the relationship between
collateral consequences and the ‘war on drugs’ of the 1980s and 1990s, targeting primarily minor-
ity groups).
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arising from a criminal conviction and to provide for additional guar-
antees or procedures concerning their application.

VI. POLICY IMPLICATIONS

Many punitive effects of publicly available conviction records did
not originate in explicit policy decisions. They are not considered to
be penal sanctions and operate outside the processes of the criminal
law.>?¢ Publicly available CCRs resemble the visible signs inscribed in
earlier times on the offender’s body to “perpetuate” his conviction
and permanently characterize as criminal or deviant “someone who
has acquitted himself of his punishment as an offender.”?*’

The spread of information technology combined with public ac-
cess to records of court proceedings led the United States to develop a
system whose scope and pervasiveness are unmatched in any other
Western democracy. The electronic brand of a criminal conviction
constitutes today a “chronic and debilitating badge of shame,” and a
“permanent symbol of a spoiled identity.”?*® Individuals are not only
exposed but also constantly scrutinized.

Once the devastating punitive effects arising from indiscriminate
access, collection, and mass dissemination of CCRs are acknowledged,
it should become apparent that criminal history information in the
digital age deserves special attention, given the tremendous impact it
may have on ex-offenders trying to settle back in the community. Re-
consideration in light of “systems and practices transformed by the
adoption of new technical media”** is therefore needed, even when it
would entail a radical departure from the status quo. Second chances
need be effective in order to be successful.**°

226. Logan, Informal Collateral, supra note 11, at 1106; see also Ewald, Perils of Categorical
Ambiguity, supra note 74, at 89 (observing that employer and landlord background checks, al-
though not classified as formal collateral consequences because not themselves state actions,
must be regarded as “behaviors regulated by the government”).

227. FoucauLrt, supra note 68, at 272.

228. Daniel S. Murphy et al., The Electronic “Scarlet Letter:” Criminal Backgrounding and a
Perpetual Spoiled Identity, 50 J. OFrENDER REHAB. 101, 102, 112 (2011).

229. See HELEN NIssENBAUM, Privacy IN CONTEXT: TECHNOLOGY, PoLicy, AND THE IN-
TEGRITY OF SociaL Lire 56 (2010).

230. See generally David A. Green, Penal Optimism and Second Chances: The Legacies of
American Protestantism and the Prospects for Penal Reform, 15 PunNisHMENT & Soc’y 123
(2013); see also Walter Kirn, The Mother of Reinvention: The Real Reason Americans Detest the
Idea of a National ID Card, AtLanTiC (May 2002), https://www.theatlantic.com/magazine/
archive/2002/05/the-mother-of-reinvention/302491/ (arguing that in the United States a deep-
seated belief exists that “who a person was yesterday . . . doesn’t determine who he’ll be to-
morrow . . . [T]his is the land of clean slates and second chances . . . . [T]he first step toward
redemption is a ritual wiping out of self, followed by construction of a new one.”).
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This Part argues that ex-offenders’ reentry must be acknowledged
as a primary governmental objective whose attainment cannot be left
to policy-making implemented at the individual level. Willingness to
take some “educated risks” in the reentry of ex-offenders into society
is necessary to achieve the goal.

A. Reentry as a Public Policy Objective

The crucial phase of reentry of ex-offenders should be shaped by
policies aimed at reducing recidivism and emphasizing the interests of
communities over those of the individual. Effective arrangements
must be implemented to ensure that ex-offenders can put past wrong-
doing behind them. Limiting the availability and dissemination of con-
viction records should be seen as an element of public policy whose
primary goal is enhancement of the effectiveness of reentry programs
for ex-offenders.

Law and economics scholars argue that granting ready and nearly
unrestricted access to criminal histories can increase the efficiency of
transactions in everyday interactions between individuals, and be-
tween individuals and private entities. Richard Posner observes that
“[i]nsofar as the stigma of conviction hurts merely because it conveys
useful information to potential transactors with the convicted crimi-
nal . . . it creates social value that may offset the hurt.”.?3!

Jacobs argues that unrestrained public access to CCRs is consis-
tent with the core American political tradition of distrust of govern-
ment: “the individual has the right to protect herself from possibly
dangerous people based on her own assessment.”*? A person, he con-
tinues, “should not have to rely on government officials to decide
what criminal record information she and other community members
should have access to.”***

These views fail to recognize that reentry cannot be delegated to
the uncoordinated action of private citizens and entities. The ABA
Commission on Effective Criminal Sanctions emphasizes that “the cit-
izenry cannot and should not be put in the position, as individual em-
ployers and landlords and neighbors of making public policy through

231. RicHARD A. PosNERr, EcoNnomic ANaLysis OF Law 226 (4th ed. 1992); see also Eric
Rasmusen, Stigma and Self-Fulfilling Expectations of Criminality, 39 J.L. Econ. 519, 536 (1996)
(“Stigma actually increases efficiency, because allocative efficiency increases as information is
disclosed.”).

232. Jacoss, THE ETERNAL CRIMINAL RECORD, supra note 1, at 220.

233. Id.
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ad hoc individual decisions based solely upon an individual’s criminal
record.””* Reintegration should be regarded as a primary govern-
mental objective that must prevail over partially competing interests.

Private citizens should not generally be granted access to CCRs.
Nor should private commercial entities be allowed to collect and dis-
seminate criminal history information.>*> Background checks should
be permissible only if the character and past behavior of an applicant
is of particular salience to the position for which he or she applies
(e.g., for jobs involving direct and regular contacts with children, vul-
nerable, or elderly people).?*® In any case, the applicant’s knowledge
and consent should be required and employers should be allowed to
reject an applicant only when a close nexus exists between prior con-
victions and the position the ex-offender applied for.?*’

234. ABA Comm. oN EfrrecTivE CRIMINAL SANcTIONS 5 (discussing the Resolution No
103D on access to and use of criminal records for non-law enforcement purposes approved by
the ABA House of Delegates on February 2, 2007).

235. In Europe, private entities are not allowed to collect and disseminate criminal history
information. See Article 8(5) of the Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 on data protection (“Processing of data relating to offences, criminal
convictions or security measures may be carried out only under the control of official authority,
or if suitable specific safeguards are provided under national law, subject to derogations which
may be granted by the Member State under national provisions providing suitable specific safe-
guards. However, a complete register of criminal convictions may be kept only under the control
of official authority.”).

236. Especially in continental Europe, no general presumption exists that a private employer
is authorized to run a criminal background check on a job applicant. Only the subject of the
record may request copy of his/her criminal history. Therefore, employers are not entitled to
access to other persons’ criminal history information, which is generally regarded as confidential.
See Elena Larrauri, Criminal Record Disclosure and the Right to Privacy, CRim. L. REv. 723, 726
(2014). This confidentiality requirement is eroded by the growing phenomenon of “enforced
subject access,” when employers require job applicants to make access requests to obtain their
own criminal record. Some jurisdictions adopted legislative counter-measures by enacting spe-
cific provisions explicitly prohibiting discrimination based on prior convictions. Cf. Elena Lar-
rauri, Legal Protections Against Criminal Background Checks, 16 PUNISHMENT & Soc’y 50, 61-
62 (2014). For a recent exception to such principle, cf. Article 10(2) of the Directive No 2011/92/
EU on Combating the Sexual Abuse and Sexual Exploitation of Children and Child Pornogra-
phy of the European Parliament and of the Council of 13 December 2011, requiring “Member
States [to] take the necessary measures to ensure that employers, when recruiting a person for
professional or organized voluntary activities involving direct and regular contacts with children,
are entitled to request information in accordance with national law by way of any appropriate
means, such as access upon request or via the person concerned, of the existence of criminal
convictions” for a list of specified offences.

237. This would inevitably necessitate providing immunity to employers from negligent hir-
ing liability, a doctrine that helped fuel the criminal history background check industry and risk
aversion in hiring practices. See, e.g., Jennifer Leavitt, Walking A Tightrope: Balancing Compet-
ing Public Interests in the Employment of Criminal Offenders, 34 Conn. L. Rev. 1281, 1301
(2002); Sandra J. Mullings, Employment of Ex-Offenders: The Time Has Come for a True An-
tidiscrimination Statute, 64 SYRAcUSE L. Rev. 261, 292-93 (2014).
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This approach would not entail an inherent distrust of individual
decision-makers. Policymaking requires that parameters be set that
are capable of assuring predictability and uniformity of outcomes.
Furthermore, denying people information that might affect their
choices or behaviors does not constitute a threatening and unorthodox
exception to the American way of government. Government policies
in many other fields deny the general public direct access to or the
right to obtain information about individuals.

For example, nationwide if a person tests HIV positive the clinic
or other testing sites have the legal duty to report such information to
both state and local health departments.?*® Yet special confidentiality
statutes have been enacted “prohibit[ing] the attending physician and
healthcare facility from releasing such information to persons other
than the patient and the department of health.”**° Therefore, with the
exception of certain jobs (e.g., in health care, the armed forces, and
aviation), no legal requirement exists that an individual disclose to a
potential employer that he or she is HIV positive nor can the em-
ployer obtain that information otherwise.?** The government there-
fore chooses to make information it collects and indexes confidential
to avoid the stigma and discrimination people with HIV or AIDS
would most likely face were that information publicly available.?*!

From the “right to know” perspective, prospective employers are
not allowed to ask health questions in pre-employment question-
naires. Likewise, during job interviews, anti-discrimination policies
forbid employers to ask applicants about their health or disabilities

238. WiLLiam H. RoacH Jr. ET AL., MEDICAL RECORDS AND THE Law 347 (4th ed. 2006)
(“Michigan law, for example, requires all persons who obtain a positive HIV result for a test
subject to report the name, address, age, race, and sex of the test subject within seven days.”). To
provide a further example, in the State of New York, HIV reporting means that doctors and
laboratories must report all cases of HIV infection to the New York State Department of Health.
Public Health Law requires HIV case reporting by name. Reporting helps the State Department
of Health to accurately monitor the HIV epidemic, assess how the epidemic is changing, and
create programs for HIV prevention and medical care that best serve affected people and com-
munities. All reported information is protected by strict confidentiality laws. Cf. Public Health
Law, Section 2786 and Article 21, Title III (section 2139), New York State HIV/AIDS Confiden-
tiality Law, NYS Department of Health HIV/AIDS Confidentiality Regulations (Part 63: Confi-
dentiality of HIV-Related Information).

239. Id. at 344.

240. Id.

241. See, e.g., Richard Parker & Peter Aggleton, HIV and AIDS-related Stigma and Discrim-
ination: A Conceptual Framework and Implications for Action, 57 Soc. Sct. Mebp. 13 (2003).
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and applicants have no legal duty to disclose a disability until after
being hired.>**

These policies prevent third parties from obtaining information
that would be relevant to interpersonal transactions of various kinds
in order to achieve a goal deemed necessary and worth pursuing from
a general policy perspective.

The approach with regard to CCRs should not be any different.
Reintegration should be promoted “by protecting [ex-offenders] from
having to reveal their criminal histories.”?** Employers should not
have access to criminal history information and individuals should not
be legally obliged to disclose prior convictions, following an approach
“somewhat parallel to the [recently abandoned] (in)famous . . . mili-
tary policy on homosexual soldiers: ‘Don’t ask, don’t tell.””>**

B. Taking Educated Risks

As criminal history information became increasingly accessible,
attitudes of “zero tolerance” for any risk developed concerning ex-
offenders in the community. The risks, however, have not increased.
What changed were perceptions.>*® The harsher crime control policies
and attitudes that developed in recent decades transformed the cul-
tural meaning of crime and reinforced ideas about ex-offenders as a
group to blame and distrust.>*® Technological developments made ex-
offenders more visible and subject to stigma than ever before.

242. See 142 U.S.C. § 12112(d)(4)(A) (“A covered entity shall not require a medical exami-
nation and shall not make inquiries of an employee as to whether such employee is an individual
with a disability or as to the nature or severity of the disability, unless such examination or
inquiry is shown to be job-related and consistent with business necessity.”); see also Adam M.
Samaha & Lior Jacob Strahilevitz, Don’t Ask, Must Tell—And Other Combinations, 103 CaL. L.
REv. 919, 946, 955 (2015).

243. Shadd Maruna, Reintegration as a Right and the Rites of Reintegration: A Comparative
Review of De-Stigmatization Practices, in EFFECTIVE INTERVENTIONS IN THE L1VES OF CRIMINAL
OFFENDERS 121, 132 (Jon A. Humphrey & Peter Cordella eds., 2014).

244. Id.

245. Risk perception of crime and criminals did not become irrational after a period of ra-
tional assessment. Rather, there has been a shift in the cultural meaning of the same phenomena.
See Dan M. Kahan, Two Conceptions of Emotion in Risk Regulation, 156 U. Pa. L. Rev. 741,
748 (2008); see also Alice Ristroph, Terror as a Theory of Punishment, in RETRIBUTIVISM HAs A
Past: Has IT A FuTure? 155, 159 (Michael Tonry ed., 2011) (arguing that notwithstanding no
real increases in risk (crime rates have declined sharply especially over the past two decades),
“for public attitudes, it is perceptions that matter, and it seems clear that perceived danger is
connected to demands for aggressive policing, long sentences, and other measures that may pro-
tect public safety by containing criminal threats.”).

246. See Scott Lash, Risk Culture, in THE Risk SOCIETY AND BEYOND: CRITICAL ISSUES FOR
SociaL THEORY 47, 51 (Barbara Adam et al. eds., 2000) (observing that individuals “do not look
for the risks and then make inferences about who to blame. Instead they begin from social
groups that they want to blame and from this make inferences about which risks to focus on.”).
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As a result, with regard to penal policies in general, and criminal
history policies and practices in particular, many people seem unwill-
ing to take “educated risks” based on empirical evidence about reen-
try of ex-offenders. As Rachel Barkow notes, “[w]e do not approach
any other area of government regulation this way. We do not ban a
vaccine once we hear one story of someone having a serious reaction
to it or dying from it. Instead, we carefully study the vaccine to see
whether, on balance, it does more good than harm. . . . We look at the
risks, and we try to figure out if the activity is worth doing, i.e.
whether the good outweighs the bad.”?*’ Yet, unlike other areas of
government, “criminal law is just not seen as regulation. It is seen as
stories that engender visceral reactions from voters.”?*

Pervasive dissemination of CCRs for background check purposes
has not paid off. This can be demonstrated by looking at data on re-
cidivism in the U.S. and Europe, where non-disclosure of criminal his-
tory information to third parties is the rule.

A 2014 BJS study tracking 404,638 state prisoners from thirty
states released in 2005 found that 67.8 percent were re-arrested within
three years after release and 76.6 percent were re-arrested within five
years. More than a third (36.8 percent) were re-arrested in the first six
months after leaving prison, and more than half (56.7 percent) were
arrested by the end of the first year.”** In Europe, despite some meth-
odological difficulties in comparison,?° recidivism rates within three
years from release appear on average to be similar and in some cases
to be substantially lower.>>!

These data undermine any credible claim that heightened visibil-
ity of ex-offenders and pervasive criminal background checks are ca-

247. See Rachel E. Barkow, Criminal Law as Regulation, 8 N.Y.U. J.L. & LiBErRTY 316, 320
(2014).

248. Id.

249. MATTHEW R. DUROSE ET AL., U.S. DEP’T OF JUSsT., RECIDIVISM OF PRISONERS RE-
LEASED IN 30 STATES IN 2005: PATTERNS FROM 2005 TO 2010 (2014); see also Cheryl Lero Jonson
& Francis T. Cullen, Prisoner Reentry Programs, 44 CRiME & JusT. 517, 525-26 (2015) (provid-
ing similar results in U.S. studies on recidivism and the reentry problem).

250. See Seena Fazel & Achim Wolf, A Systematic Review of Criminal Recidivism Rates
Worldwide: Current Difficulties and Recommendations for Best Practice, 10 PLoS ONE 551
(June 18, 2015).

251. Cf. CounciL oF Europg, ANNUAL PENAL StATIsSTICS — RECIDIVISM STUDIES, https://
wp.unil.ch/space/publications/recidivism-studies/ (last visited April 21, 2016); see also CAROLYN
W. DEADY, PELL CENTER FOR INTERNATIONAL RELATIONS AND PuUBLIC PoLiCcYy, INCARCERA-
TION AND REcIDIVISM: LESsONs FROM ABROAD 1 (2014); 60 Minutes: Crime and Punishment
(CBS television broadcast Apr. 3, 2016), http://www.cbsnews.com/news/60-minutes-germany-
prisons-crime-and-punishment (“The main objective of German prisons is rehabilitation, not ret-
ribution. . . . Their recidivism rate is about half the U.S. rate.”).
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pable of substantially reducing crime by excluding former offenders
from businesses, professions, schools, voluntary associations, and
other social contexts.”>> On the contrary, the comparative data sug-
gest that excluding ex-offenders from access to legitimate jobs and re-
engagement with the community is criminogenic. Many ex-offenders
have been denied legitimate opportunities that make pro-social lives
as law-abiding citizens more likely. Preventing third parties unfettered
access to CCRs and focusing on reintegration programs are more ef-
fective ways to prevent re-offending.

CONCLUSION

CCRs are nowadays available to the general public from multiple
sources and providers including criminal history data repositories,
court archives, court-maintained websites, and private vendor
databases. This ready availability of criminal records is unprecedented
in American history, as is the continuing and perpetual stigmatization
of ex-offenders. My goal in this Article has been to present a frame-
work for re-conceptualizing the public availability and dissemination
of conviction records.

Publication of records of conviction for particular offenders for
limited periods should be acknowledged as an ancillary criminal pen-
alty that supplements the main punishments imposed at sentencing. It
should be allowable only to fine-tune the punishment response in
terms of both retributive and utilitarian purposes in relation to the
gravity or characteristics of the offense. Availability of criminal his-
tory information should largely be limited to criminal justice officials
(law enforcement agencies, prosecutors, judges, and correctional au-
thorities), with the exception of tailored forms of punitive “public no-
tification” and employer and third-party access.

The proposed limitations to the availability and dissemination of
CCRs are aimed at rejecting modernized forms of “official lynch jus-
tice”®* that subject ex-offenders to the caprices of the public, thus
abandoning the state’s duty to impose “measured punishment.”>* We
should look back to the history of American criminal justice. My pro-

252. This represents one of the most evident legacies of what Pat Carlen, Imaginary Penali-
ties and Risk-Crazed Governance, in IMAGINARY PENALTIES 1 (Pat Carlen ed., 2008) calls the
“risk-crazed governance” of convicted individuals following release or discharge.

253. James Q. Whitman, What Is Wrong with Inflicting Shame Sanctions?, 107 YaLE L.J.
1055, 1059 (1998).

254. Id. at 1091.
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posals may appear daring but they are firmly rooted in the ways that
stigmatizing and burdensome consequences of criminal convictions
were understood and regulated as late as the early republic period,
and in the confidentiality approach that dominated how conviction
records were handled until the mid-1970s.

Penal institutions have been reconfigured and reframed numer-
ous times. That will continue. Current debates on the death penalty®>>
and sentences of life without possibility of parole*° provide powerful
examples of ongoing transformative tensions concerning criminal pen-
alties. The same thing needs to happen concerning the stigmatizing
consequences of criminal convictions. Legal scholars must advance
proposals that are bold and realisticc. When adjustments are not
enough, reinvention is required.

255. See, e.g., Carol S. Steiker & Jordan M. Steiker, The Death Penalty and Mass Incarcera-
tion: Convergences and Divergences, 41 Am. J. Crim. L. 189, 207 (2014) (“The United States did
not become an outlier with respect to the death penalty until the latter half of the 20th century.
Throughout most of our history, the United States was at the forefront of capital reform and
moderation, and, indeed, it would have been at the forefront again if judicial abolition of the
death penalty had “stuck” in 1972 with Furman.”).

256. See, e.g., Rachel E. Barkow, Life Without Parole and the Hope for Real Sentencing Re-
form, in LIFE WitHoUT PAROLE: AMERICA’s NEW DEATH PENALTY?, 190, 212 (Charles J. Ogle-
tree & Austin Sarat eds., 2012) (“At the most fundamental level, true reform of LWOP requires
a rethinking of the capacity of parole and the value of giving offenders an opportunity to show
that they are not a risk to society—not to mention some faith in our ability to assess those
claims.”).
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ABSTRACT

The narrative of low-wage worker exploitation has increasingly
narrowed in focus to reflect the experiences of undocumented immi-
grant workers whose immigration status makes them particularly vul-
nerable to wage theft and other denials of their substantive workplace
rights. Indeed, much of the scholarship in this area rests solidly at the
intersection of immigrant justice and employment law. This article
disrupts this paradigm by arguing that this limited narrative has ren-
dered African American low-wage workers invisible. It also draws
from the voices of low-wage worker advocates who have borrowed
from current activism to announce that #BlackWorkersMatter. Given
the role of paradigms in defining which issues merit our attention,
analysis, and assessment, this article argues for a shift in the scholarly
conversation to consider not only the historical reasons for the dis-
tancing of African Americans from worker advocacy, but also the cur-
rent dynamics that have facilitated this phenomenon. This article
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draws from critical race theorists’ black/white binary analysis to con-
sider whether there exists an immigrant/non-immigrant binary para-
digm in the analyses of low-wage worker exploitation. Finally, it
considers the particular vulnerabilities and disadvantages this para-
digm creates for African American workers.

INTRODUCTION

Every person in this country benefits from the labor of our low-
wage workforce. From the workers who pick the fruits and vegetables
we eat, to the workers who slaughtered the chicken we ate for dinner
last night, to the worker who cut the grass at our local park, to the
cashier who checked us out as we purchased goods at our local CVS.
In nearly every aspect of our lives, there are low-wage workers both
out front and behind the scenes, making certain our days progress as
expected.

Despite the reality that low-wage workers in this country are
predominantly white, images and narratives of African Americans his-
torically dominated the images and narratives of low-wage work, par-
ticularly where that work involved the labor of farm workers
(sharecroppers) and domestic workers. In recent years, however, the
focus on low-wage workers has shifted toward Latino workers: often
recent immigrants and sometimes undocumented. This shift in our at-
tention, however, is not based upon a mass departure of African
Americans from the low-wage workforce. While the number of Afri-
can Americans engaged in low-wage work has decreased as a result of
immigration patterns, African Americans continue to occupy a signifi-
cant number of low-wage jobs.! Nevertheless, the standard narrative
of low-wage work has shifted to one that is inextricably linked to the
exploitation of immigrants. Given the particular vulnerability of our
immigrant population and the resulting high levels of wage theft and
other workplace exploitation in the immigrant community, targeted
efforts to address the intersections of these issues is both important
and necessary. In the midst of this change, however, the experiences
of African American workers have received very limited attention in
the media, and even less attention in the academy. Indeed, the more
common narrative of the African American work experience has be-
come one of unemployment, rather than low-wage employment. As a

1. See infra Part 1.D.
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result, African American workers are relatively absent from our na-
tional dialogue on low-wage workers’ rights.

This Article brings the experiences of African American low-
wage workers to the forefront, with a particular focus on wage theft
among African American workers. Part I explores the complexities of
the low-wage workforce, including the competing definitions of low-
wage work and poverty. It also considers the demographic of African
American workers’ and the job sectors that typically employ them.
Part II explores current scholarship on low-wage workers and identi-
fies the potential gaps in that analysis that lead to the absence of Afri-
can American workers’ experiences in the most prevalent narratives.
Part III provides historical framing for the disappearance of African
American low-wage workers from the narrative. Starting with the ex-
clusion of most African American workers from coverage by the Fair
Labor Standards Act and other New Deal legislation, it briefly traces
the inclusion of economic rights in the early civil rights agendas and
the eventual decision to focus on social and political rights. Part IV
discusses changes in the advocacy strategy for and by the low-wage
workforce, particularly with the increasing importance of workers’
centers that are typically focused on immigrant populations and al-
igned with the broader immigrant justice agenda. Part V argues that
the criminalization of poverty has further distanced African American
workers from our dialogue on workplace exploitation. Part VI draws
from the black binary critique of critical race theory to argue that the
low-wage worker movement exists in a Latino-White binary that does
not consider the experiences of African American workers.

Finally, Part VII considers the impact of African American work-
ers’ absence from the low-wage worker paradigm on the experiences
of those workers. It explores wage theft amongst African American
low-wage workers and the ways in which black workers’ absence from
the workplace exploitation paradigm makes them increasingly suscep-
tible to this economic abuse, yet unlikely to file claims against their
employers. Finally, this Article considers whether the creation of a
vulnerable undocumented immigrant paradigm for wage theft weak-
ens African American workers’ ability to bring successful wage theft
claims.
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I. DEFINING THE LOW-WAGE WORKFORCE

The nomenclature “low-wage work” is often associated with jobs
that pay the minimum wage.?> The minimum wage, however, is only a
starting point for understanding low-wage work, poverty, and the
working poor.” A more nuanced understanding of this term sheds
light on the breadth of work experiences that would situate a worker
within this space.*

A. Low-Wage Work and Poverty

Government agency reports concerning poverty provide a start-
ing point for determining what pay constitutes low-wage work. The
2010 U.S. Census reported that about 46.5 million people (15% of the
population) lived below the poverty level.> Of that number, 10.6 mil-
lion people were among the working poor,® another term often used
synonymously with low-wage workers.

According to the Bureau of Labor Statistics, the “working poor”
are those who worked or looked for work at least 27 weeks in a year,
but whose incomes fell below the federally-defined poverty line.”
Definitions of the “poverty line,” however, may vary. The U.S. Cen-

2. The federal minimum wage is currently $7.25. See Federal Minimum Wage Act of 2007,
29 U.S.C. § 206 (2016). Some states have enacted minimum wage requirements that surpass the
federal statute. See D.C. Cope § 32-1003 (2016); Mp. CopE ANN., LaB. & EwmpL. § 3-413(c)
(West 2014); N.Y. LaB. Law § 652 (McKinney 2016). Some cities have recently enacted $15
minimum wages in response to workers’ demands for a living wage. For example, in Seattle,
workers at companies with more than 500 workers will see the minimum wage increase to $15 by
2017 and workers at smaller companies will see the same increase by 2021. In San Francisco, the
minimum wage will increase to $15 by 2018 and in Los Angeles, it will do so by 2020. See Victor
Luckerson, Here’s Every City in America Getting a $15 Minimum Wage, Time (July 23, 2015),
http://time.com/3969977/minimum-wage/. The minimum wage in Washington D.C. will increase
to $15 by 2020. See Melanie Trottman, A Midyear Burst of Minimum-Wage Increases Starts on
July 1: Workers in 14 U.S. Cities, States, and Counties, Plus the District of Columbia, Will Get a
Pay Floor Boost, WaLL St. J. (July 1, 2016, 11:25 AM), http://blogs.wsj.com/economics/2016/07/
01/a-mid-year-burst-of-minimum-wage-increases-starts-on-july-1/.

3. A 2013 report noted that a full-time worker earning the minimum wage makes about
$15,000 per year. See SyLvia A. ALLEGRETTO & STEVEN C. Prrts, Econ. Poricy INstT., To
Work WitH DiGNiTY: THE UNFINISHED MARCH TOWARD A DECENT MiNniMUM WAGE 7 (2013),
http://www.irle.berkeley.edu/cwed/allegretto/Unfinished-March-Minimum-Wage.pdf. This
amount is well-below the federal government’s definition of poverty described below.

4. See KATHERINE S. NEwMAN, No SHAME IN My GaME: THE WORKING POOR IN THE
INNER CrTY 41 (1999) (describing the minimum wage as an imperfect measure for identifying the
working poor).

5. See CarMEN DENavas ET AL., U.S. CeENsus BUREAU, INCOME, POVERTY, AND
HeaLtH INSURANCE COVERAGE IN THE UNITED States: 2010, at 1, 14 (2011), http://
www.census.gov/prod/2011pubs/p60-239.pdf.

6. See id.

7. U.S. BUREAU OF LABOR STATISTICS, A PROFILE OF THE WORKING PoOR, 2012, at 1
(2014), http://www.bls.gov/opub/reports/working-poor/archive/workingpoor_2012.pdf.
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sus, for example, issues poverty thresholds that vary depending on the
number of adults and children living in the house.® For example, ac-
cording to the 2012 census, a family of four, including two children,
with household earnings of $24,421 or less lives in poverty.” The
United States Department of Health and Human Services’ (“HHS”)
poverty guidelines, used for determining eligibility for federal pro-
grams, are slightly lower.! Under those guidelines, a family of four
that earns $24,250 or less lives in poverty under the HHS guidelines.!!
To further complicate matters, some programs that rely upon poverty
guidelines to determine eligibility consider gross income while others
consider net income.'?

The federally-defined poverty line, however, likely underesti-
mates the number of persons living impoverished lives. Indeed, some
have questioned the validity of the Census Bureau’s use of a formula
designed in 1964 by the Social Security Administration that relies on
the outdated assumption that the average family spends one third of
their income on food."”> They argue that changing costs of housing
and other necessities make the formula obsolete and incompatible

8. See U.S. Census BUREAU, POVERTY THRESHOLDS (2015), http://www.census.gov/data/
tables/time-series/demo/income-poverty/historical-poverty-thresholds.html.

9. See id. The poverty thresholds are used largely for statistical purposes, such as estimat-
ing the number of Americans in poverty. See also OFFICE OF THE AsSISTANT SEC’Y FOR PLAN-
NING & EvaruvaTion, U.S. Depr't oF HEaLTH & HUMAN SERV., 2015 POVERTY GUIDELINES
(2015), http://aspe.hhs.gov/poverty/15poverty.cfm.

10. See OrrICE OF THE ASSISTANT SEC’Y FOR PLANNING & EVALUATION, supra note 9.

11. Id.

12. The Women, Infants and Children (WIC) program considers applicants’ gross income in
calculating program eligibility. See Food & Nutrition Servs., U.S. Dep’t of Agric., WIC Income
Eligibility Guidelines (2016), http://www.fns.usda.gov/wic/wic-income-eligibility-guidelines (last
visited Oct. 8, 2016). Head Start provides a particularly detailed definition of income that in-
cludes gross income from some sources and net income from others. See ADMIN. FOR CHILDREN
& Famiries, U.S. DEp'T oF HEALTH & HUMAN SERvs., HEAD START PROGRAM PERFORMANCE
StanparDs 107 (2009), https://eclkc.ohs.acf.hhs.gov/hslc/hs/docs/hspss-final.pdf. Recipients of
Supplemental Nutrition Assistance Program (SNAP) benefits must meet both gross and net in-
come tests. See Supplemental Nutrition Assistance Program, U.S. DEp'T oF AGric.: Foop &
NuTtrITION SERVS., http://www.fns.usda.gov/snap/eligibility (last visited Oct. 8, 2016).

13. Davip K. SHiPLER, THE WORKING PooRr: INVISIBLE IN AMERICA 9 (2005). Shipler fur-
ther explains that this reliance on a method based upon 60-year-old spending patterns results in
the underestimation of the numbers of persons living in poverty. /d. Indeed,

[m]ore accurate formulas, being tested by the Census Bureau and the National Acad-

emy of Sciences, would rely on actual costs of food, clothing, shelter, utilities, and the

like. Under those calculations income would include benefits not currently counted,
such as food stamps, subsidized housing, fuel assistance, and school lunches; living costs
would include expenditures now ignored, such as child care, doctor’s bills, health insur-
ance premiums, and Social Security payroll taxes.

Id. at 9-10.
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with families’ current economic realities."* Perhaps in recognition of
this concern, some scholars and advocates have defined low-wage
work as that which pays 200% of the minimum wage.'> Still others
have defined low-wage workers more expansively as those who work
for hourly wages of less than $12/hour; that is midway between the
$7.25 minimum wage and the $15 median wage.'¢

As this discussion demonstrates, the definition of low-wage work
can be somewhat amorphous. For my purposes, I conceive low-wage
work as not only that which pays wages that meet the federal defini-
tion of poverty, but also wages that are insufficient to permit the
worker to escape the trappings of poverty, such as poor housing, fail-
ing schools, lack of affordable childcare, and substandard medical
care. While the sources discussed herein do not necessarily apply the
same definition of low-wage wages, they all fit within this broad con-
ception of low-wage pay.

B. Low-Wage Jobs

Another important data point for understanding low-wage work-
ers is the types of jobs in which they are employed. The Economic
Policy Initiative defines low-wage jobs as those paying at or below the
wage at which a person working as a full-time worker would have to
earn to live above the federally-defined poverty line."” Others have
defined low-wage work as jobs in which at least one-quarter of the
workers make less than $10/hour.'®

Low-wage jobs are largely found in five job sectors: “(1) sales and
related occupations; (2) food preparation and serving related occupa-

14. See id. at 9; see also WiLLiaM P. QUIGLEY, ENDING POVERTY As WE Know IT: GUAR-
ANTEEING A RIGHT TO A JOB AT A LiviNg WAGE 38-39 (2003) (arguing the official poverty line
is unrealistic and providing examples of how much income is required for a family of four to
meet its basic needs).

15. Michael Selmi, Unions, Education, and the Future of Low-Wage Workers, 1 U. CHI.
LecaL F. 147, 151 (2009) (citing URBAN INSTITUTE, A PROFILE OF THE LOW-WAGE IMMIGRANT
WORKFORCE 2 (2003), http://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1442
&context=uclf (mentioning the Urban Institute’s definition of low-wage work as 200 percent of
the minimum wage)).

16. See id. at 147. Furthermore, Professor William Quigley has proposed the calculation for
the poverty line be based upon a determination of the amount of money a person or family
needs to become self-sufficient. QUIGLEY, supra note 14, at 43-51.

17. ReBecca THigss, Econ. PoLicy INsT., THE FUTURE OF WORK: TRENDS AND CHAL-
LENGES FOR Low-WAGE WORKERS 4 (Apr. 27, 2012), http://www.epi.org/files/2012/bp341-future
-of-work.pdf.

18. Jane R. Williams & Alan Berube, The Metropolitan Geography of Low-Wage Work,
BrookinGs Inst. (Feb. 10, 2014), http://www.brookings.edu/blogs/the-avenue/posts/2014/02/10-
metropolitan-geography-low-wage-work-williams-berube.
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tions; (3) building and grounds cleaning and maintenance occupations;
(4) personal care and service occupations; and (5) farming, fishing,
and forestry occupation.”' Low wages are particularly prevalent in
food serving and preparation and related jobs, with nearly three
quarters of workers earning a wage at or below the poverty line.?°

Limiting the definition to these jobs creates too narrow an under-
standing of the types of jobs may create too narrow an understanding
of the types of jobs that typify low-wage work. Professor Michael
Selmi, for example, has criticized narrow definitions that equate low-
wage work with poverty-level hourly wages.?’ He argues for a
broader definition that would include workers who earn above-pov-
erty level wages, yet still live in poverty.??> Such a definition would
include not only those who have come to be defined as the working
poor, but also those whose incomes rise above state and government
definitions of poverty, but whose lives are characterized by the condi-
tions of poverty.>® Others similarly argue that low-wage work is de-
fined not only by the wages earned and the industry in which one
works, but on other vulnerabilities in a worker’s life. For example,
one commentator characterized low-wage jobs as those that consist of
a “lack of job security and the resultant rate of high turnover, few or
no benefits, a lack of paid sick days, and quite often irregular or part-
time scheduling.”?*

C. Low-Wage Workers: Beyond the Teenager

For some, the image of a low-wage worker is a teenager working
for extra money in high school or college.?> This caricature, however,
is misleading. More than half of workers earning $9 or less are 25

19. See id. For a more detailed accounting of the occupations and their percentages of low-
wage workers, see Thiess, supra note 17, at 9.

20. Thiess, supra note 17, at 6.

21. Selmi, supra note 15, at 150.

22. Id. at 150-51.

23. Id.

24. Trish Kahle, The Political Economy of Low-Wage Labor, INT'L SociaLisT REv., http://
isreview.org/issue/95/political-economy-low-wage-labor (last visited Oct. 8, 2016).

25. According to John Schmitt, Senior Economist at the Center for Economic Policy Re-
search, “If you look back several decades, workers near the minimum wage were more likely to
be teenagers — that is the stereotype people had. It’s definitely not accurate anymore.” Steven
Greenhouse, Low-Wage Workers Are Finding Poverty Harder to Escape, N.Y. Times (Mar. 16,
2014), http://www.nytimes.com/2014/03/17/business/economy/low-wage-workers-finding-its-easi
er-to-fall-into-poverty-and-harder-to-get-out.html?_r=0 [hereinafter Greenhouse, Low-Wage
Workers Are Finding Poverty); see also Econ. PoLicy INsT., FEW REWARDS: AN AGENDA TO
G1vE AMERICA’S WORKING PoOR A RaIse 1 (2016) (characterizing low-wage workers as “not
teenagers looking to make pocket change” but as “nearly half of the U.S. workforce.”).
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years or older, while the proportion of teenagers has decreased from
28% to 17%.2° The low-wage workforce is also increasingly college-
educated.”’” The raw numbers of workers making poverty or near pov-
erty-level wages provides additional data animating the expanse of
this problem beyond the teen-aged caricature: according to a recent
report by the Economic Policy Institute, 41.7 million workers earn less
than $12 per hour.”® As such, the low-wage workforce includes per-
sons raising families on substandard wages.

D. African American Low-Wage Worker Demographics

A review of African American low-wage worker demographics
provides a more nuanced view of their workplace experiences, al-
though this data has received comparatively little attention from the
media, scholars, advocates, and policy groups. In recent years, advo-
cates and scholars’ work reflects a national preoccupation with high
rates of unemployment among African Americans. This focus was not
without some justification. Between 1979 and 2011, the average rate
of African American unemployment was 12.2%.° During the same
time period, the overall unemployment rate peaked at 10% and the
white unemployment rate peaked at 8%.?° The African American un-
employment epidemic reflected a lack of job opportunities, particular
for unskilled low-wage labor in urban areas.”® The phenomenon was
likely further exacerbated by discrimination in hiring in the low-wage
labor market.??> Given these harsh realities, concern for the African
American unemployment is reasonable.

A more cynical view of the focus on African American unem-
ployment rather than on their workplace experiences, however, con-

26. Greenhouse, supra note 25.

27. See JoHN ScHMITT & JANELLE JONES, CTR. FOR Econ. & PoLicy RESEARCH, Low-
WAGE WORKERS ARE OLDER AND BETTER EDUCATED THAN EVER 5 (2012), http://cepr.net/
documents/publications/min-wage3-2012-04.pdf; Emily Jane Fox, 260,000 Graduates in Minimum
Wage Jobs, CNN MonEyY (Mar. 31, 2014), http://money.cnn.com/2014/03/31/news/economy/mini
mum-wage-college-graduates/; Lawrence Mishel, Low-Wage Workers Have Far More Education
Than They Did in 1968, Yet They Make Far Less, Econ. PoLicy InsT. (Jan. 23, 2014), http:/
www.epi.org/publication/wage-workers-education-1968/.

28. See Econ. Poricy INsT., supra note 25, at 1.

29. LAWRENCE MISHEL ET AL., EcoN. PoLicy INsT., THE STATE OF WORKING AMERICA 39
(12th ed. 2012).

30. Id.

31. See WiLLiaM JuLius WiLsoN, WHEN WORK DisaPPEARS: THE WORLD OF THE NEw
UrBAN Poor 18-20 (1996) (discussing the significant rise in joblessness in Chicago).

32. See generally Devah Pager et al., Discrimination in the Low-Wage Labor Market: A
Field Experiment, 74 Am. Soc. Rev. 777 (2009) (describing the result of an experiment of white,
black, and Latino job applicants).
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siders the alignment of the focus on unemployment with conservative
narratives about the undeserving poor. High levels of unemployment
may be twisted into support for the contention that poor African
Americans find themselves in poverty as a result of a their own poor
decisions or even a flawed cultural value system.** Such narratives
have been highly racialized since the Great Migration of African
Americans from the farms of the rural south to urban centers in the
north and the subsequent rise in unemployment when urban jobs
dried up.** This singular focus on unemployment, however, renders
invisible the experiences of low-wage African American workers and
makes difficult obtaining detailed information about them.??
Information pieced together from various reports, prepared by
government agencies, non-profit organizations, and academics, allows
one to assemble a narrative of low-wage African American workers’
experiences. First, the poverty rate of African American workers is
generally high. According to a 2013 report, 10.5% of African Ameri-
can male workers and 15.6% of African American female workers are
in poverty.”® A 2012 report by the U.S. Bureau of Labor Statistics
similarly found that 13.6% of African Americans in the labor force
are considered to be the working poor.?” These numbers seem to in-
crease significantly if one broadens the definition of “working poor.”
According to the Economic Policy Institute, 5.9 million African Amer-

33. For example, in a 2014 radio interview, Congressman Paul Ryan opined on the source of
poverty in inner cities, stating:

We have got this tailspin of culture, in our inner cities in particular, of men not working

and just generations of men not even thinking about working or learning the value of

the culture of work, and there is a real culture problem here that just has to be dealt

with.

Wesley Lowery, Paul Ryan, Poverty, Dog Whistles, and Electoral Politics, W asH. Post (Mar. 18,
2014), https://www.washingtonpost.com/news/the-fix/wp/2014/03/18/paul-ryan-poverty-dog-
whistles-and-racism/.

34. See NEWMAN, supra note 4, at 39-40; see also John A. Powell, Post-Racialism or
Targeted Universalism, 86 DEnv. U. L. REv. 785, 792 (2008) (discussing white resentment of
programs that benefit non-Whites, based upon “a sense that whites that are playing by the rules
are having things taken away from then and given to undeserving non-whites who do not play by
the same rules”).

35. Various scholars point out that the working poor, as a general demographic, regardless
of race, have received little attention and analysis. According to Katherine Newman: “they do
not impinge upon the national conscience, they do not provoke political outrage as welfare re-
cipients do; they are not represented by organized labor, and few public figures (save perhaps
Jesse Jackson and Hugh Price) take the time to dramatize their problems; they are too tired to
take to the streets to demand a larger part of the national pie.” See NEwWMAN, supra note 4, at
Xiii—xiv.

36. These numbers are in sharp contrast to the 5.6% of white male and 6.7% of white
female workers living in poverty. See ALLEGRETTO & PrITTS, supra note 3, fig.§, at 8.

37. U.S. BUREAU OF LABOR STATISTICS, supra note 7, at 4. The same report indicated that
6.2% of Whites, 4.9% of Asians, and 13.8% of Latinos are part of the working-poor. Id.
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icans (38% of all African American workers) make less than $12 per
hour and 8.2 million African Americans (roughly 53% of all African
American workers) make less than $15 per hour.*®

Second, while nearly equal percentages of African Americans
and whites are employed as low-wage workers between the ages of 16
and 19,% the numbers diverge significantly as the workers age. By the
time workers are 25 to 35 years old, 42.1% of African American work-
ers are in low-wage jobs, while only 27.7% of white workers are simi-
larly employed.*® For workers over 35 years old, the percentage of
African Americans in low-wage jobs drops to 29.2%, while the per-
centage of whites in similar jobs drops to 18.6%.4!

In addition, a recent report revealed important demographic and
geographic details about African American workers. Between 2012
and 2016, 47.6% of African American low-wage workers were older
than 35, 30.1% were between the ages of 25 and 35, and 22.3% were
between the ages of 16 and 24.** The report also shed light on the
geographic variation in the prevalence of low-wage work among Afri-
can Americans. It revealed that 58.6% of African American low-wage
workers reside in the South, 17.2% in the Mid-West, 16.7% in the
Northeast, and 7.5% in the West.*3

Furthermore, data concerning industries that employ African
American low-wage workers reflects the racialization of low-wage
workplaces.** Out of the ten industries with the highest level of low-
wage work, African Americans are most prevalent in the restaurant
industry (75.7%) and the least prevalent in the Outpatient Health
Care Services (40%).*> The prevalence of African Americans in the
restaurant industry is further complicated by reports that the restau-

38. EcoN. PorLicy INsT.,, FEW REWARDS: AN AGENDA TO GIVE AMERICA’S WORKING
Poor a Raise (2016), https://www.oxfamamerica.org/static/media/files/Few_Rewards_Report_
2016_web.pdf.

39. 89.3% of African American workers between the ages of 16 and 19 are low-wage and
90.9% of white workers are low-wage. Steven Pitts, Low-Wage Work in the Black Community in
the Age of Inequality, in #BLACKWORKERSMATTER 29, 31 (2015), http://www.discountfoundation.
org/sites/all/files/black_workers_matter.pdf [hereinafter Pitts, Low-Wage Work].

40. Id.

41. Id.

42. See id. at 33.

43. Id.

44. See Leticia M. Saucedo, The Browning of the American Workplace: Protecting Workers
in Increasingly Latino-ized Occupations, 80 NoTRE DaME L. Rev. 303, 304 (2004) [hereinafter
Saucedo, The Browning of the American Workplace).

45. Pitts, Low-Wage Work, supra note 39, at 32.
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rant industry has a system of de facto segregation in which African
Americans are relegated to the lowest paid jobs in that industry.*®

The intersectional experiences of African American women are
also evident in their relative rates of participation in low-wage jobs. A
higher percentage of African American women than men are low-
wage workers: 58% of African American low-wage workers are fe-
male, while 41.9% are male.*’

A recent report analyzing the experiences of African Americans
in the retail industry illuminates how exploitation in low-wage jobs is
racialized. The NAACP and Dg¢mos found that while the demo-
graphic of African Americans employed in the retail industry is rela-
tively similar to the retail workforce overall, African Americans are,
nonetheless, more likely to earn poverty wages in that industry.*® Sev-
enteen percent of African American retail workers live below the
poverty line, compared to seven percent of White and thirteen percent
of Latino retail workers.** In addition, African Americans working in
retail are more likely to be the sole breadwinners in their household.*
In other words, even within the same industry, low-wage workers fare
worse than white workers. This difference in workplace experiences
merits consideration by scholars that interrogate and theorize the ex-
ploitation of low-wage workers.

II. LOW-WAGE AFRICAN AMERICAN WORKERS’
ABSENCE FROM THE SCHOLARLY
CONVERSATION

Much like advocates, scholars exploring the dynamics of low-
wage worker exploitation have increasingly focused their analyses on

46. See Sean Thomas-Breifteld, Working While Black: The State of Black Power Organizing
in the U.S., in #BLACKWORKERSMATTER 1, 2 (2015), http://discountfoundation.org/sites/all/files/
black_workers_matter.pdf. In her book, Behind The Kitchen Door, Saru Jayaraman provides
both anecdotal and statistical evidence concerning racial segregation in the restaurant sector and
argues that “racial segregation is one of the restaurant industry’s most pressing, deep-seated
problems, and part and parcel of every other pattern of injustice in the industry.” SaAra
Jayaraman, BEHIND THE KitcHEN Door 106 (2013).

47. Thomas-Breifield, supra note 46.

48. CATHERINE RUETSCHLIN & DEDRICK ASANTE-MUHAMMAD, THE RETAIL DIVIDE:
How THE RETAIL INDUSTRY 1S PERPETUATING RAcCIAL INEQUALITY IN THE 21sT CENTURY
11-12 (2015), http://www.demos.org/sites/default/files/publications/The %20Retail %20Race %20
Divide %20Report.pdf. Another report found a substantial overrepresentation of African Amer-
icans in cashier positions, the lowest paid workers in sales. See Linda Burnham, Gender and the
Black Jobs Crisis, in #BlackWorkersMatter 24 (2015), http://discountfoundation.org/sites/all/
files/black_workers_matter.pdf.

49. Id. at 14.

50. Id. at 12.
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the intersection of workplace rights and immigrant justice.”® The
profound vulnerability created by the collision of unstable immigra-
tion status and low-wage work creates heightened levels of wage theft
and other violations of wage and hour statutes.®® That this dynamic
has drawn significant attention from scholars and advocates is not sur-
prising. Furthermore, many immigration and immigrant justice schol-
ars have expanded their work to include an assessment of the
challenges facing immigrant low-wage workers, particularly given the
enactment of more stringent restrictions placed on employers to dis-
courage the hiring of undocumented workers. A handful of scholars
have also explored more broadly the exploitation of low-wage work-
ers and have afforded little attention to the intersectional identities
that might further complicate their experiences. Finally, in the only
scholarly article that explicitly assesses workplace exploitation of Afri-
can American workers, they are juxtaposed to Latino workers.

A review of scholarship concerning low-wage worker exploitation
reveals a particularly narrow landscape that focuses heavily on the in-
tersection of workplace law and immigrant justice. Much of the schol-
arship on low-wage worker exploitation can be organized into the
following categories: (1) immigrant workers and the failure of labor
and employment law to adequately protect them from workplace ex-
ploitation; (2) immigration relief for exploited workers; (3) the impact
of agency coordination on exploited immigrant workers; and (4) cul-
tural narratives and the exploitation of immigrant workers.

A. Low-Wage Workers and the Limitations of Labor and
Employment Law

Scholars have explored and critiqued the failure of labor and em-
ployment law to protect undocumented low-wage workers. Professor

51. See Nantiya Ruan, What’s Left to Remedy Wage Theft? How Arbitration Mandates that
Bar Class Actions Impact Low-Wage Workers, 2012 Mich. St. L. Rev. 1103, 1108 (2012) (“Most
scholarly attention and community advocacy for low-wage workers have focused on the most
vulnerable within this category: the workplace abuses faced by immigrants.”).

52. As Kim Bobo explains:

Because our nation has no rational immigration system providing a path to citizenship

and no stronger worker protections for immigrants, many immigrants find themselves

in vulnerable situations. They are desperate to work to support themselves and their

families; at the same time they face enormous backlash from communities that are

scapegoating the nation’s economic woes on immigrants (hardly a new approach in

U.S. history), and they are terrified of being deported. This creates a context that

makes it easy for employers to exploit undocumented workers.

Kim BoBo, WAGE THEFT IN AMERICA: WHY MILLIONS OF WORKING AMERICANS ARE NoT
GETTING PAID — AND WHAT WE CanN Do ABourt 1T 59-60 (2009).
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Leticia Saucedo’s early work identified, described, and problematized
the experiences of the “Brown Collar” worker; that is, “a recent La-
tino immigrant (arriving in the United States within the past five
years) who works in an occupation in which Latinos are concentrated
or overrepresented.” In The Browning of the American Workplace,
Professor Saucedo examines the increasing segregation of recently im-
migrated Latinos into restructured low-wage industries in which
“workers tak[e] on more work for the same or less pay than their
predecessors.”** Saucedo explains that Brown Collar workplaces are
typically undesirable and dangerous, and offer little opportunity for
mobility.> She further asserts that current Title VII legal frameworks
are incapable of recognizing the discriminatory creation and sustain-
ment of segregated Brown Collar workplaces, particularly where such
workplaces lack a comparator for the purposes of establishing a prima
facie case of discrimination.’® Professor Saucedo relies upon sociolo-
gist Lisa Catanzanite’s longitudinal date analyses that demonstrate a
positive correlation between wage depression, job segregation, and
worsening workplace conditions,”” and argues that courts consider
such data “as evidence of a causal link between the employer’s re-
cruitment practices, wage penalties, or worsening conditions, and the
employer’s intent.”>®

Professor Saucedo expands her analysis of the Brown Collar
workplace by critiquing the typical narratives that assume job segrega-
tion is based upon “network hiring, job structuring, targeting subservi-
ence, and avoiding native born workers,” and offers a
counternarrative that “employers take advantage of the social condi-
tions that make Brown Collar workers subservient by setting work-
place conditions and pay rates.”® In The Employer Preference for the
Subservient Worker and The Making of the Brown Collar Workplace,
Professor Saucedo problematizes the narrative that immigrant work-
ers take jobs no one else wants by contending that employers are re-
structuring jobs to exploit a more vulnerable workforce and thus,
creating jobs that are fundamentally different than those held by pred-

53. See Saucedo, The Browning of the American Workplace, supra note 44, at 304.

54. Id. at 306-07.

55. See id. at 307, 315.

56. Id. at 322-24.

57. Id. at 310-11.

58. Id. at 318.

59. Leticia M. Saucedo, The Employer Preference for the Subservient Worker and the Mak-
ing of the Brown Collar Workplace, 67 Onio St. LJ. 961, 961-62 (2006) [hereinafter Saucedo,
The Employer Preferencel].
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ecessor employees.®® She then argues that Title VII, which prohibits
job segregation that limits employees’ opportunities, remains insuffi-
cient to address the discriminatory relegation of immigrant workers to
Brown Collar jobs and advocates a change in the formal antidis-
crimination doctrine to accommodate the Brown Collar worker con-
text.%" This alternative framework, Professor Saucedo argues, would
employ anti-subordination principles and Catanzanite’s sociological
theories that cognize practices aimed at targeting and exploiting vul-
nerable immigrant workers.®?

In her third article on the Brown Collar workplace, Professor
Saucedo argues for the application of the mirror image to the “inexo-
rable zero” standard articulated in [International Brotherhood of
Teamsters v. United States, that permits courts to infer discrimination
where a protected group is entirely absent from a job or workplace.®
In Addressing Segregation in the Brown Collar Workplace: Toward a
Solution for the Inexorable 100%, she proposes that courts be permit-
ted to infer discrimination where a protected group comprises all of
the workers in a job or workplace.®* Specifically, she proposes a bur-
den-shifting framework (similar to that already employed in Title VII
cases) that permits immigrant workers to establish a prima facie case
where they constitute 100% of the workplace and additional anecdo-
tal and statistical evidence.®> The employer could then respond by
demonstrating a “legitimate explanation” response to those condi-
tions.®® Professor Saucedo suggests that this framework would there-
fore broaden the remedial scheme available to brown collar workers
to potentially include immigration remedies that would encourage
workers to complain about exploitative workplaces.®’

In wrapping up her scholarship in this area, Professor Saucedo
applies theories of discrimination to the Brown Collar workplace to
further argue for the expansion of antidiscrimination law to encom-
pass the exploitation of immigrant workers. In Three Theories of Dis-
crimination in the Brown Collar Workplace, she applies structuralist,

60. Id. at 974.

61. Id. at 986.

62. Id. at 1019-20.

63. Leticia M. Saucedo, Addressing Segregation in the Brown Collar Workplace: Toward a
Solution for the Inexorable 100%, 41 U. MicH. J.L. REForM, 447, 449 (2008) [hereinafter
Saucedo, Addressing Segregation).

64. Id. at 476.

65. Id.

66. Id. at 502-03.

67. Id. at 503-04.
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performance identity, and masculinities theories to the dynamics in
the Brown Collar workplace to conceptualize the discriminatory na-
ture of those jobs.®® Drawing from interviews of Las Vegas residential
construction workers conducted over a two-year period, Professor
Saucedo concludes that the gendered narratives surrounding work-
place conditions and workers’ tendency to reify and solidify them are
critical to our understanding of brown collar workplace exploitation
and the discriminatory practices that create and sustain it.°® Moreo-
ver, she argues that employers can reframe or disrupt these narratives
and foster anti-discriminatory decision-making by emphasizing and re-
warding different values and work performance.”

Similarly, Professor Ruben Garcia has written extensively at the
intersection of immigration and labor law and criticized the subordi-
nation of labor law protections to immigration enforcement. Professor
Garcia’s analyses of the impact of Hoffman Plastic Compounds v.
N.L.R.B. on immigrant low-wage workers’ ability to actively partici-
pate in workplace organizing are key examples of this work.”! In
Ghost Workers in an Interconnected World: Going Beyond the Dichot-
omies of Domestic Immigration and Labor Laws, Professor Garcia
considers the impact Hoffman had on immigrant worker organizing
and immigration reform.”> He questions the conflicting signals sent by
the Supreme Court to immigrant workers: they are employees under
the National Labor Relations Act, but they do not have the same
rights as citizens to remedy violations of their right to organize.” Pro-
fessor Garcia revisits Hoffman in Ten Years After Hoffman Plastic
Compounds, Inc. v. N.L.R.B.: The Power of a Labor Law Symbol,
where he considers where advocates have succeeded in limiting the
case’s application to employment statutes, but also calls for more em-
pirical work to determine the case’s impact of immigrant worker
organizing.”

68. Leticia M. Saucedo, Three Theories of Discrimination in the Brown Collar Workplace, 1
U CHr. LEgaL F. 345, 346 (2009) [hereinafter Saucedo, Three Theories).

69. Id. at 348.

70. Id. at 376-77. Professor Saucedo draws heavily from the work of organizational theo-
rists Robin J. Ely and Deborah Myerson, who theorized how “organizations can change their
process to emphasize how alternative identities are important to the life of an organization” /d.
at 375; see also Robin J. Ely & Deborah Meyerson, Unmasking Manly Men: The Organizational
Reconstruction of Men’s Identity, 3 AcapEMIic MGMT. PrOC. 1 (2006).

71. Saucedo, Three Theories, supra note 68, at 348.

72. Ruben J. Garcia, Ghost Workers in an Interconnected World: Going Beyond the Dichot-
omies of Domestic Immigration and Labor Laws, 36 U. MicH. J.L. RErorMm 737 (2003).

73. Id. at 737.

74. Id.
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Jayesh Rathod broadens the discussion of immigrant low-wage
work through his multi-article project that uncovers and explores the
intersection of immigrant labor and the Occupation Safety and Health
regime.” In Immigrant Labor and the Occupational Safety and Health
Regime, Professor Rathod unearths critical trends in immigrant work-
ers’ injuries and fatalities in the workplace and considers challenges
and limitations to their protection by the federal Occupational Safety
and Health Administration.”® Professor Rathod, in his follow-up
piece, encourages scholars, lawmakers, and advocates to consider a
more nuanced understanding of the “chilling effect””” of immigration
status on immigrant workers’ behavior.”® Professor Rathod employs a
theoretical shift that challenges the assumption that the only deter-
mining factor influencing immigrant worker decision-making is immi-
gration status and proffers that various other intersecting factors
impact immigrants’ willingness and ability to pursue their workplace
rights.”

B. Immigration Relief to Protect Low-Wage Workers

A review of the scholarship also reveals Professor Saucedo’s sec-
ond body of work that interrogates the availability of immigration re-
lief to exploited immigrant workers and proposes the U-visa as a
mechanism to both provide immigrant workers leverage against the
rights denied them in Hoffman Plastic Compounds, Inc. v. N.L.R.B.,*°

75. Id.

76. Jayesh M. Rathod, Immigrant Labor and the Occupational Safety and Health Regime, 33
N.Y.U. Rev. L. & Soc. CHANGE 479, 481 (2009) [hereinafter Rathod, Immigrant Labor].

77. The “chilling effect” here refers to the belief that “workers will be reluctant to complain
about substandard labor conditions, lest they draw any government attention to the fact of their
unauthorized employment or undocumented status.” Jayesh M. Rathod, Beyond the “Chilling
Effect:” Immigrant Worker Behavior and the Regulation of Occupational Safety and Health, 14
Ewmp. R1s. & Emp. PoL’y J. 267, 272 (2010) [hereinafter Rathod, Beyond the Chilling Effect].

78. Id.

79. Id.

80. In 2002, the Supreme Court’s decision in Hoffman Plastic Compounds, Inc. limited the
remedies, including back pay, available to undocumented workers under the National Labor
Relations Board. See Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 150-51 (2002).
Subsequently, however, courts have limited its applicability to other types of employment claims.
For example, courts have maintained that back pay remains a valid remedy where undocu-
mented workers seek to recover pay for hours worked pursuant to the FLSA. See Keith Cun-
ningham-Parmeter, Redefining the Rights of Undocumented Workers, 58 Am. U. L. REv. 1361,
1370 (2009) (“Nearly every court to rule on the issue has refused to extend the back pay limita-
tion in NLRA cases to minimum wage and overtime protections.”); see, e.g., Madeira v. Afforda-
ble Hous. Found., Inc., 469 F.3d 219, 254 (2d Cir. 2006); Galdames v. N. & D. Inv. Corp., 2008
WL 4372889, at *7 (S.D. Fla. Sept. 24, 2006); Cortez v. Medina’s Landscaping, 2002 WL
31175471, at *1 (N.D. IIL. Sept. 30, 2002).
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and mitigate the unintended consequences for workers of the Immi-
gration and Nationality Act’s employment sanctions provisions. In A
New U: Organizing Workers and Protecting Immigrant Workers, she
explores the impact of Hoffman, the increase in ICE Raids focused on
immigrant dominant industries, immigrant and regulatory bases, and
proposed local enforcement of immigration laws on immigrant com-
munity fears and the silencing of exploited workers.*! The U-visa pro-
gram provides temporary nonimmigration legal status, and a potential
path to citizenship for the victims and witnesses of crimes.* Professor
Saucedo argues that the U-visa, which already contemplates the inclu-
sion of workplace crimes, be more regularly sought by and awarded to
the victims of workplace exploitation and related crimes.** She con-
tends that the availability of immigration relief counteracts the chilling
effect of Hoffman and other legal developments that have heightened
immigrant communities fears, as well as provides a path toward civic
participation through citizenship that could yield a more robust immi-
grant civil rights movement.®* Professor Saucedo also explores em-
ployment cases that involved U-visa enumerated crimes — such as
trafficking, involuntary servitude, sex crimes, and obstruction of jus-
tice — for which U-visa relief would have been appropriate, to bolster
her argument for its use as part of the make-whole remedial scheme in
employment law.®> Moreover, she makes an argument for “operation-
alizing the U visa” through its use as a “rights-conferring device” that
inures to immigrant workers.®® Finally, Professor Saucedo acknowl-
edges the deficiencies in the U-visa provisions and proposes restruc-
turing the relief to provide class-wide rather than individual relief, to
provide a private right of action that would “empower crime victims
to seek remedies” not provided by the criminal justice system, em-
ployment law, or tort law.®’

Professor Saucedo furthers this scholarly inquiry in Immigration
Enforcement Versus Employment Law Enforcement: The Case for In-

81. Leticia M. Saucedo, A New U: Organizing Victims and Protecting Immigrant Workers,
42 U. RicH. L. Rev. 891, 891 (2008) [hereinafter Saucedo, A New U]J.

82. Id. at 907; see also 8 U.S.C. § 1101(a)(15)(U)(iii); Leticia M. Saucedo, Immigration En-
forcement Versus Employment Law Enforcement: The Case for Integrated Protections in the Im-
migrant Workplace, 38 Forpuam Urs. L.J. 303, 311-12 (2010) [hereinafter Saucedo,
Immigration Enforcement].

83. See Saucedo, A New U, supra note 81, at 892.

84. Id. at 893-905.

85. Id. at 921-35.

86. Id. at 936.

87. Id. at 951.
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tegrated Protections in the Workplace. Here, Professor Saucedo con-
siders the unintended consequences of the employer sanctions
provisions of the Immigration and Nationality Act (“INA”) and pro-
poses ways the U-visa provision can mitigate them.*® She proffers
that the amendments to the INA have resulted in heightened immi-
gration enforcement at workplaces, without the consistent imposition
of fines against employers contemplated by the statute, resulting in
the increased vulnerability and exploitation of workers.®® She then
considers the applicability of the U-visa provision to workplace
crimes, focusing on indications in the legislative history that Congress
intended the provision to be a “a tool for law enforcement,” “humani-
tarian relief those who are helpful to law enforcement,” and “protec-
tion for workers who suffer crimes in the workplace.”®® Finally,
Professor Saucedo proposes adjustments to the U-visa scheme that
would better provide exploited workers access to the remedy, and
therefore, better able to protect themselves from workplace
exploitation.”!

C. The Impact of Interagency Coordination on Immigrant Workers

Stephen Lee’s scholarly contribution to the examination of low-
wage worker exploitation also sits solidly at the intersection of immi-
grant and employment law. Specifically, his work critiques the in-
crease in interagency immigration coordination and its impact on
workers. In Monitoring Immigration Enforcement, Professor Lee
tackles the disruption of agency coordination between Immigration
and Customs Enforcement (“ICE”) and the DOL and proposes the
expansion of the DOL’s mandate to include the monitoring of immi-
gration enforcement.”” Concerned with the labor consequences of im-
migration enforcement and the priority that ICE’s mandate has taken

88. See Saucedo, Immigration Enforcement, supra note 82, at 303.

89. Id. at 306-10.

90. Id. at 313.

91. Id. at 317-23. Specifically, Professor Saucedo advocates for: (1) the creation of a paral-
lel to the T visa status protection that protects them from prosecution for claims related to their
workplace exploitation; (2) the amendment of the Social Security Act to exclude the false use of
social security numbers for work from criminal sanctions; (3) the increase of the 10,000 per year
cap on the number of U visas available each year; (4) the explicit inclusion of work-related
crimes in the U visa scheme; (5) the expansion of workplace related crimes to include wage and
hour violations, discrimination, and collective bargaining violations; and (6) the definition of
certain workplace-related crimes as per se evidence of mental and physical abuse in the regula-
tions and/or the redefinition of “victim” in the provision. /d.

92. Stephen Lee, Monitoring Immigration Enforcement, 53 Ariz. L. REv. 1089, 1089 (2011)
[hereinafter Lee, Monitoring Immigration).
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over the DOL’s mandate and the limits of the U-visa as a remedy that
would bolster worker’s ability to bring claims against their employers,
Professor Lee argues for the creation of a monitoring framework by
which the DOL would monitor immigration enforcement decisions to
“ensure that immigration officials account for the labor consequences
of their enforcement decision.”®® Drawing insights from administra-
tive law scholars, he considers how interagency cooperation — be-
yond Memoranda of Understanding that have often had limited
efficacy — could decrease the likelihood that ICE employment en-
forcement activities under IRCA would suppress labor rights.*

In Workplace Enforcement Workarounds, Professor Lee exposes
the impact of the Secured Communities Program (“S-Comm”) on the
exploited immigrant workers and argues that S-Comm creates a
workaround whereby workers arrested for asserting their employment
rights are subject to deportation, even when the prosecutor drops the
charges.”> Put simply, Professor Lee contends that the Executive’s
workplace enforcement policy is undermined by the requirement that
local law enforcement share immigration-related information with
ICE on persons they arrest. He proffers that given the proliferation of
the S-Comm program, employers are circumventing modern work-
place enforcement policy. That is, “[t]he police enable employers to
achieve the prohibited outcome (suppressing labor dissent) by acting
as a workaround — an alternative path by which employers can
achieve the otherwise prohibited outcome.””® Thus, while current Ex-
ecutive actions, including a Memorandum of Understanding between
the ICE and DOL prohibiting the former from pursing the removal of
workers where a DOL investigation exists, employers are simply re-
porting workers seeking to enforce their substantive rights to the po-
lice who arrest the workers and report them to ICE.”” In order to
address this phenomenon, Professor Lee proposes that the Executive
amend the MOA to prohibit the police from responding to tips where
the circumstances signal the existence of an ongoing work dispute or
prohibit the police from conducting their immigration-related duties
where labor-related investigations were underway.”® He also pro-

93. Id. at 1094.

94. Id. at 1120-30.

95. Stephen Lee, Workplace Enforcement Workarounds, 21 Wm. & Mary BiLL RTs. J. 549,
550-51 (2012) [hereinafter Lee, Workplace Enforcement].

96. Id. at 561.

97. Id.

98. Id. at 572.
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poses a back-end correction where the Executive could require ICE to
exercise prosecutorial discretion to cease removal proceedings for
persons involved in a workplace dispute.®”

In Policing Wage Theft in the Day Labor Market, Professor Lee’s
scholarship shifts its focus to the undocumented immigrant day la-
borer population and local efforts to criminalize wage theft.'*® Profes-
sor Lee identifies the tension between involving the criminal justice
system in the protection of workers’ rights and that same system’s re-
sponsibility to report unauthorized workers.'?!

D. Cultural Narratives and the Immigrant Worker Experience

Professor Saucedo’s third body of work addresses the role of cul-
tural narratives in the workplace exploitation of Latino immigrant
workers. In Masculinity Narratives and Latino Immigrant Workers: A
Case Study of the Las Vegas Residential Construction Trades, Profes-
sor Saucedo identifies the changes in the construction industry that
have coincided with the “Browning” of the workplace — including
independent contractor arrangements that deny immigrant workers
certain wage and hour protections, the movement toward piece rate
wages that deny workers overtime compensation, and the deteriora-
tion of workplace safety conditions — and considers the impact of
masculinity narratives imposed upon and adopted by Latino immi-
grant workers.'*> Relying upon masculinity theory, Professor Saucedo
argues that Latino immigrant workers in the construction industry
manifest the broader “Blue-Collar” hypermasculinity narrative, the
entrepreneurial masculinity narrative, as well as what she terms
“Brown-Collar” worker masculinities.'”® According to Professor
Saucedo, her interviews of Latino construction workers unearthed
four narratives: (1) the narrative that Brown-Collar work is labor no
one else will do; (2) the hypermasculine narrative centered on the
craft, skill, and toughness required in their jobs; (3) the en-
trepreneurial “businessmen-in-the-making” narrative; and the (4) the
breadwinner and brave border-crossing to secure employment narra-

99. Id.

100. Stephen Lee, Policing Wage Theft in the Day Labor Market, 4 U.C. IRvVINE L. REv. 655,
655-58 (2014) [hereinafter Lee, Policing Wage Theft].

101. Id.

102. Leticia M. Saucedo & Maria Cristina Morales, Masculinities Narratives and Latino Im-
migrant Workers: A Case Study of the Las Vegas Residential Construction Trades, 33 Harv. J.L.
& GENDER 625, 629-34 (2010) [hereinafter Saucedo & Morales, Masculinities Narratives).

103. Id. at 637-41.
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tive.'® Professor Saucedo proffers that each of these narratives ex-
plains or gives value to the deteriorating realities of the construction
work and helps explain why workers do not complain about their
work conditions.'®

In Voices Without Law: The Border Crossing Stories and Work-
place Attitudes of Immigrants, Professor Saucedo and Professor Maria
Cristina Morales track the replication of immigrant workers’ border
crossing narratives in worker’s discussions of their workplace exper-
iences.'”® Drawing from Saucedo’s prior work on masculinity narra-
tives, Professors Saucedo and Morales consider four narratives:
Endurance, Persistence, Family Provider, and Family Order. They
contend that each of these narratives pervade not just worker’s under-
standings of their border-crossing experiences, but also appear central
to how they describe and process their challenges in the workplace.'®’
Furthermore, they explore a corollary narrative — the worker as a non-
rights bearer — within the workplace and its reliance on endurance and
necessity that mimic the masculinity narratives.'° Finally, Professors
Saucedo and Morales consider the implications of these narratives for
immigration and employment policy.

Professor Saucedo closes the loop on the role of masculinity nar-
ratives in shaping immigrant workers’ workplace experiences in Anglo
Views of Mexican Labor: Shaping the law of Temporary Work through
Masculinity Narratives.'*® Here, she explores the racialization of im-
migrant workers through masculinity narratives and the reinforcement
of these narratives in labor, employment and immigration laws.!'!°

E. Comparing Latino and African American Workers

Professors Jennifer Gordon and R.A. Lendhardt’s work juxtapos-
ing the low-wage workplace experiences of Latino and African Amer-
ican workers is an outlier in the literature. In Rethinking Work and
Citizenship, Gordon and Lendhardt consider the conflict between La-

104. Id. at 642-50.

105. Id.

106. Leticia M. Saucedo & Maria Cristina Morales, Voices Without Law: The Border Cross-
ing Stories and Workplace Attitudes of Immigrants, 21 CornELL J.L. & PuB. PoL’y 641, 641
(2012) [hereinafter Saucedo & Morales, Voices Without Law].

107. Id.

108. Id.

109. Leticia M. Saucedo, Anglo Views of Mexican Labor: Shaping the Law of Temporary
Work Through Masculinities Narratives, 13 Nev. L.J. 547, 547 (2013) [hereinafter Saucedo, An-
glo Views].

110. Id.
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tino immigrant and African American workers through the lens of cit-
izenship or belonging and its role in shaping their respective
workplace experiences.''! Under their theory, “work is a pathway to
belonging, but its direction turns very much on who is traveling it at a
given moment in time.”''?> Gordon and Lenhardt proffer that African
American workers do not view low-wage work as a pathway to respect
and full citizenship, particularly given that low-wage jobs are increas-
ingly undesirable,!'? while Latino immigrant workers consider em-
ployment a pathway to acceptance in the United States and a source
of financial stability that improves their standing or position in their
home countries.''* They argue that these differing perspectives on
works’ value and relationship to full citizenship yield very different
workplace experiences and expectations that should inform our un-
derstanding of the racial dynamics of low-wage work.!'>

The scholarship discussed herein is not exhaustive.''® Indeed, a
review of all of the scholarly work on low-wage worker exploitation is
neither feasible nor useful for my purposes here. This review, how-
ever, provides a sense of the gap in the literature that fails to provide
substantial consideration to the nuanced experiences of low-wage Af-
rican American workers and their vulnerability to workplace exploita-
tion. Scholars have produced rich and important analyses of the
intersectional experiences of immigrant Latino workers. Even
Gordon and Lenhardt’s work, which provides important consideration
and analysis of the ways in which African American workers’ histori-
cal and current circumstances animate their understanding of work
and its relationship to citizenship, presents a comparative lens that
considers African Americans’ experiences in contrast with and com-
parison to immigrant Latino’s experiences.''” Accordingly, to the ex-

111. Jennifer Gordon & R.A. Lenhardt, Rethinking Work and Citizenship, 55 U.C.L.A. L.
REev. 1161 (2008).

112. Id. at 1199.

113. Gordon and Lenhardt further explain, “[e]specially for Blacks who have not been able
to escape the low-wage context, work has not delivered on its citizenship promises. The low-
wage workplace is still characterized by segregation, hazardous work conditions, and few oppor-
tunities for advancement.” /d. at 1209-10.

114. Id.

115. Id.

116. See, e.g., Nantiya Ruan, What’s Left to Remedy Wage Theft? How Arbitration Mandates
that Bar Class Actions Impact Low-Wage Workers, 2012 Mich. St. L. REv. 1103, 1107-11 (2012);
Charlotte Alexander, Anne Hale-Lock & Nantiya Ruan, Stabilizing Low-Wage Work, 50 HArv.
C.R.-C.L. L. Rev. 1, 11-14 (2015); Hina B. Shah, Broadening Low-Wage Workers’ Access to
Justice: Guaranteeing Unpaid Wages in Targeted Industries, 28 HorsTRA LaB. & Emp. LJ. 9,
9-15 (2010).

117. See, e.g., Gordon & Lendhardt, supra note 111, at 1220-29.
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tent the African American low wage workers’ experiences are
engaged in the literature, they are juxtaposed with the Latino immi-
grant experience.''®

This article, therefore, begins to fill a gap in the literature by ad-
ding African American workers back into the narrative of low-wage
worker exploitation. To further this end, the following section consid-
ers the historical and structural dynamics that have contributed to or
exacerbated the invisibility of African American workers from both
scholarship and advocacy.

III. HISTORICAL FRAMING - LOW-WAGE WORKERS AND
THE CIVIL RIGHTS AGENDA

What I have thus-far characterized as the relative invisibility of
African American low-wage workers from the low-wage worker nar-
rative is most effectively understood within a historical framing that
helps explain this phenomena.'’® African American low-wage work-
ers’ experiences cannot be divorced from the vestiges of slavery and
segregation within the workforce. As Kim Bobo reminds us: “[s]laves
were given the messy jobs, the behind-the-scenes jobs, the hidden
jobs, the backbreaking jobs. Despite some changes in who occupies
various jobs, these segregated roles still exist.”'?° While the following
discussion stops short of tracing the roots of low-wage work in slavery,
that earliest reality of wage-less work haunts our understanding of
low-wage workers today.

The historical exclusion of African Americans from the low-wage
worker paradigm can be traced back to the New Deal.!?! When the
Fair Labor Standards Act (“FLSA”) was enacted in 1938, agricultural
and domestic workers — largely African Americans at the time —

118. Id.

119. It is not the goal of this article to provide an extensive historical analysis. Professor Risa
Goluboff’s work critically explores this history with substantial depth in her book, The Lost
Promise of Civil Rights and various law review articles. See Risa GoLuBorF, THE LosT Prowm-
1SE OF CiviL RiGHTs 42-43 (2007) [GoLuBorF, THE Lost Promise]. Rather, I provide a brief
discussion of the history in recognition that the current dynamic is not only the result of not only
current complexities in the workforce and the emergence of workers’ centers, but is also situated
within a historical absence of African Americans from both worker legislation as well as much of
the civil rights advocacy.

120. See BoBo, supra note 52, at 47.

121. See generally Juan F. Perea, The Echoes of Slavery: Recognizing the Racist Origins of the
Agricultural and Domestic Workers Exclusion from the National Labor Relations Act, 72 OHiO
St. L.J. 95, 98-107 (2010) [hereinafter Perea, The Echoes of Slavery].
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were specifically excluded from its protections.'** Indeed, as Profes-
sor Juan Perea explained, the legislative history of FLSA provides a
revealing lens into the explicit racial underpinnings of the exclusion of
agricultural and domestic workers from the statute.'*® For example,
Representative J. Mark Wilcox of Florida expressed southern whites’
concerns about the breadth of coverage originally proposed in the
FLSA:

Then there is another matter of great importance in the South, and
that is the problem of our Negro labor. There has always been a
difference in the wage scale of white and colored labor. So long as
Florida people are to handle the matter, this delicate and perplexing
problem can be adjusted; but the Federal government knows no
color line and of necessity it cannot make any distinction between
the races. We may rest assured, therefore, that . . . it will prescribe
the same wage for the Negro that it prescribes for the white man . . .
[TThose of us who know the true situation know that it just will not
work in the South. You cannot put the Negro and the white man on
the same basis and get away with it. Not only would such a situation
result in grave social and racial conflicts but it would also result in
throwing the Negro out of employment and in making him a public
charge. There just is not any sense in intensifying this racial problem
in the South, and this bill cannot help but produce such a
result . . .124

In other words, the South could and would not countenance the
provision of legal rights to African American low-wage workers that
would grant them the same opportunities for economic advancement
as white workers.'>> The federal statute, of course, could not explic-
itly deny coverage to African American workers. Rather, in order to

122. Id. at 104. Indeed, the exclusion of African American workers also extended to the
Social Security Act. Professor John A. Powell explained that universal programs intended to
benefit all Americans were based on non-universal assumptions that purposefully excluded Afri-
can Americans. Accordingly, ... because of exclusions of agricultural and domestic workers,
exclusions built-in to appease Southern resistance to the [Social Security] Act, 65% of African
Americans were denied its protections.” Powell, supra note 34, at 789-90 (citing Ira KaTzNEL-
SON, WHEN AFFIRMATIVE AcCTION was WHITE (2005)).

123. Perea, The Echoes of Slavery, supra note 121, at 114-17 (2011).

124. 82 Cong. Rec. 1404 (1937).

125. See Risa L. Goluboff, The Thirteenth Amendment and the Lost Origins of Civil Rights,
50 Duke L.J. 1609, 1679 (2001) [hereinafter Goluboff, The Thirteenth Amendment] (“In exclud-
ing agricultural and domestic workers, the New Deal refused to take on the racial political econ-
omy of the South.”). This history fits within what Professor Athena Mutua describes as White
Power’s invention of “new and different institutional systematic oppressions to maintain black-
ness as subjugated and black people as oppressed.” Athena D. Mutua, Shifting Bottoms and
Rotating Centers: Reflections on LatCrit 111 and the Black/White Paradigm, 53 U. Miami L. REv.
1177, 1200 (1999).
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placate concerns like those articulated by Representative Wilcox, the
statute Congress adopted carved out exceptions for jobs largely held
by African Americans.'*® Later iterations of the statute similarly ex-
cluded jobs traditionally held by African Americans, such as home
healthcare workers.'?” Indeed, home healthcare workers only re-
cently received statutory rights under the wage and hour laws.!?®

In the midst of the exclusion of African American low-wage
workers implicit exclusion from the FLSA and other New Deal stat-
utes, the Civil Rights Division of the Department of Justice, and to a
lesser extent, the NAACP’s legal division,'*” were engaged in litiga-
tion that prioritized the economic interests of African American
workers. Professor Risa Goluboff’s work on the pursuit of economic
justice through civil rights advocacy is particularly instructive here.'*°

The invisibility of African American low-wage workers is a by-
product of the civil rights movement’s historical shift in focus from
workers’ rights to a political and education rights. In the 1940s and
1950s, economic rights were a critical component of efforts to secure
civil rights.’*' As World War II came to an end, however, the legal
advocates engaged in civil rights litigation largely prioritized political
rights and anti-segregation efforts over workplace justice.'*

126. See generally The Fair Labor Standards Act of 1938, 29 U.S.C. § 202 (1938). The Na-
tional Labor Relations Act of 1935 that protected workers’ right to organize in unions, likewise
excluded agricultural and domestic workers. As Professor Risa Goluboff explains: “[o]n the one
hand the NLRA did not guarantee labor rights workers equally. Like many of the New Deals
economic protections, it excluded agricultural and domestic workers. Many of the workers were
African American, so their concession marked a concession to southern white congressmen.
The image of the workers entitled to such right was largely that of a white man supporting his
wife and children. The work in which such rights would be protected was, by legislative fiat,
industrial work.” See GoLuBorF, THE LosT PROMISE, supra note 119, at 29.

127. See 29 C.F.R. § 552.2 (2015) (“In 1974, Congress extended the protections of the Fair
Labor Standards Act (FLSA or the Act) to ‘domestic service’ employees, but it exempted from
the Act’s minimum wage and overtime provisions domestic service employees who provide
‘companionship services’ to elderly people or people with illnesses, injuries or disabilities who
require assistance in caring for themselves . . .”).

128. See id. § 552.3.

129. The NAACP unsuccessfully appealed to the Roosevelt Administration for the nondis-
criminatory application of the New Deal programs. See Risa Lauren Goluboff, “Let Economic
Equality Take Care of Itself”: The NAACP, Labor Litigation, and the Making of Civil Rights in
the 1940s, 52 U.C.L.A. L. Rev. 1393, 1410 (2005) [hereinafter Goluboff, Let Economic Equality
Take Care of Itself].

130. See generally Goluboff, The Thirteenth Amendment, supra note 125; Goluboff, Let Eco-
nomic Equality Take Care of Itself, supra note 129; GoLUuBOFF, THE LosT PROMISE, supra note
119.

131. See GOLUBOFF, THE LOST PROMISE, supra note 119, at 42.

132. Id.
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Professor Goluboff recounts the Civil Rights Section’s pursuit of
claims based upon the Thirteenth Amendment’s prohibition of peon-
age and involuntary servitude during the 1930s and 1940s.'**> As Pro-
fessor Goluboff aptly recognizes, “[t]he agricultural and domestic
workers excluded from the New Deal legislation were precisely the
workers the Department of Justice attempted to protect through the
Thirteenth Amendment.”!3*

The move away from a debt-based peonage to involuntary servi-
tude was a critical step toward protecting African American workers
and “Congress, the NAACP, social scientists, and African American
complaints . . . increasingly began to emphasize the social and eco-
nomic conditions of work in understandings of involuntary servi-
tude.”’®> Indeed, agricultural workers began to understand their
rights to involve not only freedom from violent coercion in the work-
place, but also their access to amenities they were routinely denied.!?°

Professor Goluboff also posits that the legal unit of the NAACP,
the organization that led the legal advocacy for the civil rights move-
ment, made a concerted decision to move away from pursuing eco-
nomic rights in favor of education and political rights after World War
I1."*7 For example, she points to the organization’s representation in
the early 1940’s of shipyard workers who were terminated for refusing
to pay dues to a discriminatory union as evidence of its early commit-
ment to advancing workers’ rights and contends that a subsequent
shift away from such cases occurred in the subsequent Brown v. Board
of Education era.'*® Advances in economic justice were typically seen
as incidental to the organization’s legal and political campaign to chal-
lenge Jim Crow.!*®

Professor Goluboff asserts that African American workers’ rights

that were displaced from the civil rights doctrine led to the pursuit of
“desegregation isolated from material inequality,” and led to lawyers’

133. Professor Goluboff’s analysis traces the movement’s Supreme Court jurisprudence dur-
ing this time from a reliance on contractual rights to the development of our current understand-
ing of civil rights. Goluboff, The Thirteenth Amendment, supra note 125, at 1648-54 (2001).

134. Id. at 1678.

135. Id. at 1659-60.

136. Id. at 1659.

137. Goluboff, Let Economic Equality Take Care of Itself, supra note 129, at 1410-13.
138. Id. at 1394-95.

139. Id. at 1411. According to Professor Goluboff, even litigation on behalf of African Amer-
ican teachers who received lower wages than white teachers was considered part of the
NAACP’s work on educational opportunity, not economic justice. Id. at 1412.
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focus on racial hierarchy rather than economic oppression.'*® She ul-
timately queries: “[h]ad the paradigm-shifting civil rights cases come
in the context of labor, perhaps scholars would ask more about the
economic progress of African Americans.”'*!

The invisibility of African American low-wage workers, there-
fore, may be inextricably tied to a civil rights agenda that, over time,
became much-less concerned with a focus on improving the economic
realities of its impoverished communities and instead applied what
might be considered a “trickle down” theory of civil rights advance-
ment. The current challenges faced by low-wage workers evidence the
limited efficacy of this approach.

IV. CHANGING DYNAMICS IN WORKER ADVOCACY:
WORKER CENTERS

Historically, union organizing provided a voice and advocacy for
low-wage workers.'** Recent years, however, have witnessed a signifi-
cant decrease in the presence of unions in low-wage worker indus-
tries.'*® The industrial revolution that drew African American
workers to northern cities for job opportunities and the worker rights
and protections unavailable in the agrarian South came to an end in
approximately 1960.'** In subsequent years, the closure of those fac-

140. Id. at 1485-86.

141. Id. at 1484-85.

142. See Lawrence Mishel with Matthew Walters, How Unions Help All Workers, Econ.
PoLicy INst. BRIEFING PAPER, 1, 4-6 (Aug. 26, 2003), http://www.epi.org/files/page/-/old/brief-
ingpapers/143/bp143.pdf.

143. See REBEcca THiess, Econ. PoLicy INsT. BRIEFING PAPER, THE FUTURE OF WORK:
TrRENDS AND CHALLENGES FOR Low-WAGE WORKERS, Apr. 27, 2012, at 13, http://www.epi.org/
files/2012/bp341-future-of-work.pdf (“Union coverage has fallen dramatically over the last 30
years, with the share of unionized wage and salary workers dropping 0.4 percent per year from
1979-2010); Janice Fine, Worker Centers: Entering a New Stage of Growth and Development,
New Las. F., http:/newlaborforum.cuny.edu/2011/10/12/working-centers-entering-a-new-stage-
of-growth-and-development/ [hereinafter Fine, Entering a New Stage| (discussing the declining
density of union participation); Shannon Gleeson, From Rights to Claims: The Role of Civil
Society in Making Rights Real for Vulnerable Workers, 43 Law & Soc’y REv. 669, 690 (noting
the steady decline of unionization). The unionization rate in North Carolina is the lowest in the
country at only 1.9%. Algernon Austin, The Importance of Good Jobs to the Social and Eco-
nomic Health of Black Communities, in #BLACKWORKERSMATTER 42 (2015), http://www.dis
countfoundation.org/sites/all/files/black_workers_matter.pdf; Ruben J. Garcia, Ghost Workers in
an Interconnected World: Going Beyond the Dichotomies of Domestic Immigration and Labor
Laws, 36 U. MichH. J.L. Rerorm 737, 743 (2003) (discussing the role of globalization in the
decline in unionization).

144. See Gordon & Lenhardt, supra note 111, at 1208 (“Between 1915 and 1960, the push of
economic difficulties in the South and the pull of jobs in the North led approximately five million
blacks to leave for cities such as New York, Chicago, and Detroit.”); STEVEN SKRENTNY, AFTER
CrviL RiGgHTS 26 (2014) (“Between 1967 and 1987, Philadelphia, Chicago, Detroit, and New

88 [voL. 60:61



Rendered Invisible

tories left many workers unemployed, underemployed, or employed
in industries with little or no union participation.'*> Today, the indus-
tries with the highest number of low-wage workers'#® are also those
with minimal unionization.'*” Indeed, the restaurant industry, which
has comparatively low levels of unionization, now employs 9% of the
U.S. workforce.'*® The influx of immigrant low-wage workers, whose
participation in unions has increased, yet remains low, has also
changed the dynamics of worker organizing.!*® Despite their rela-
tively low numbers in union membership, immigrant workers, often
aligned with immigrant justice advocates, have “been engaged in
many of the leading unionization campaigns in recent years.”!'>°

York City all lost between 51% and 64% of their manufacturing jobs.”). See generally IsaBEL
WILKERSON, THE WARMTH OF OTHER Suns (2010) (describing the migration of black citizens
from the South to northern and western cities).

145. See Oswald Johnston, Factory Layoffs Push U.S. Unemployment to 5.4%, L.A. TIMES
(Dec. 09, 1989), http://articles.latimes.com/1989-12-09/business/fi-294_1_factory-jobs; Richey Pi-
iparinen et al., From Metal to Minds: Economic Restructuring in the Rust Belt, URBAN PUBLICA-
TIONS 1, 7 (2015) (noting that Pittsburgh’s steel industry fallout in 1984 led to an 18%
unemployment rate). New York Times columnist, Steven Greenhouse, described the transition
of Chattanooga’s employment opportunities:

During the last quarter of the 20th century, almost all the factories and foundries were
shuttered, and with them disappeared thousands of manufacturing jobs that had once
liftted workers, even those without high school degrees into the middle class or to the
cusp of it. In their place have come thousands of service-sector jobs: at the aquarium
and Imax theatre built to lure tourists and at hotels, nursing homes, big-box stores,
brew pubs, fast-food restaurants, beauty salons and hospitals.
Steven Greenhouse, Low-Wage Workers Are Finding Poverty Harder to Escape, N.Y. TiMEs
(Mar. 16, 2004), http://www.nytimes.com/2014/03/17/business/economy/low-wage-workers-find
ing-its-easier-to-fall-into-poverty-and-harder-to-get-out.html?_r=1 [hereinafter Greenhouse,
Low-Wage Workers].

146. See supra Part 1.B.

147. See Fine, Entering a New Stage, supra note 143 (describing the service economy com-
prised of low-end construction, meatpacking, light industry and the garment industry as largely
nonunion.). The reduction in union jobs is particularly troubling for women, African American,
and Hispanic workers. Indeed, a 2003 Bureau of Labor Statistics survey “found that unionized
women earn 33% more than nonunion women on average, African American union members
earn 35% more, and unionized Hispanic workers earn 51% more.” STEVEN GREENHOUSE, THE
B1G Soueeze: TouGH TIMES FOR THE AMERICAN WORKER 242 (2008) (citing U.S. BUREAU OF
LaBor StaTisTics, UNION MEMBERS IN 2003, (Jan. 21, 2004)) [hereinafter GREENHOUSE, BIG
SQUEEZE].

148. STeEVEN SKRENTNY, AFTER CIviL RiGHTS: RaciaL ReaLism IN THE NEW AMERICAN
WORKPLACE 26 (2014).

149. In 2002, the Supreme Court limited the remedies, including back pay, available to un-
documented immigrants for violations of the National Labor Relations Act, and therefore com-
plicated efforts to effectively organize immigrant workers. See Hoffman Plastic Compounds v.
NLRB, 535 U.S. 137 (2002).

150. StePHEN PrTTs, UC BERK. CTR. FOR LABOR RESEARCH & EpDUC., ORGANIZE. . . TO
IMPROVE THE QUALITY OF JOBS IN THE BLACK COMMUNITY: A REPORT ON JOBS AND ACTIVISM
IN THE AFRICAN AMERICAN COMMUNITY 8 (2004), http://laborcenter.berkeley.edu/blackworkers
/organize_blackworkers04.pdf [hereinafter Prrts, ORGANIZE].
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In the wake of the changes, worker centers have become increas-
ingly important spaces for worker advocacy, including, but not limited
to pursuing lost wages from exploitative employers.'”! Worker cen-
ters are “community based organizations that engage in a combination
of service, advocacy, and organizing to provide support to low-wage
workers.”'>? These centers often provide a collaborative space for ad-
vocates, people of faith, unions, and social agencies to support work-
ers who are not in unions.' According to Kim Bobo, worker centers
“have sprung forth rapidly, in large part due to the national epidemic
of wage theft, the relative weakness of unions in society today, and the
failure of the Department of Labor to protect workers.”>* Worker
centers typically tackle workplace exploitation through a variety of
tactics, including: (1) educating workers about their rights; (2) con-
fronting employers who have stolen wages, (3) filing complaints with
state and federal agencies and holding those agencies accountable for
investigating and pursuing workers’ claims; (4) encouraging workers
to organize unions; (5) challenging employment sectors that have ram-
pant wage theft; (6) advocating for pro-worker legislation; (7) engag-
ing allies to advocate with workers; and (8) creating worker
cooperatives.!5

Worker centers are often the space in which workers experienc-
ing wage theft and other workplace exploitation first learn about their
rights and receive encouragement and support in recovering lost
wages. The organizing at the community level is critically important,
whether a case proceeds to litigation or is resolved through letter-writ-
ing or other community advocacy.'*® In the event an employer is un-
willing to respond to a worker’s initial demand to recover wages, the
worker center may engage in claims-making with the local courts or
administrative agencies, or refer the case to counsel. For those claims
that are low in monetary value and likely to proceed in small claims

151. See Janice Fine, Worker Centers: Organizing Communities at the Edge of a Dream, Eco-
nomic Policy Institute, 1, 5-10, http://www.epi.org/files/page/-/old/briefingpapers/159/bp159.pdf
[hereinafter Fine, Organizing Communities).

152. Id. at 1-4; see also Julie Brodie, Post-Welfare Lawyering: Clinical Legal Education and
A New Poverty Law Agenda, 20 WasH. U. J.L. & Por’y 201, 203 (2006) (discussing the overlap
between the post-welfare realities of poverty and the emergence of worker centers).

153. See BoBo, supra note 52, at 101-02.

154. Id. at 93.

155. Id. at 94-100.

156. See Fine, Organizing Communities, supra note 151.
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court, referring workers to pro bono counsel to represent them is par-
ticularly important.'>?

At present, worker centers largely serve immigrant communities.
Indeed, “immigrant workers have been in the forefront of the creation
of worker centers . . .”'5® The connection between the immigrant nar-
rative and the workplace exploitation narrative has been a source of
strength for worker centers: “[b]y weaving low-wage immigrant work-
ers’ stories into a collective narrative about work in America, and con-
necting these stories to statistics that demonstrate the shockingly
widespread nature of workplace violations, worker centers have suc-
cessfully cast workers’ struggles in moral terms.”'>® These moral
terms have fostered successful efforts to obtain the foundation fund-
ing upon which workers’ centers depend.'®®

The largest number of worker centers work with day laborers and
are affiliated with the National Day Labor Organizing Network.'®!
Given that the day laborer workforce is nearly entirely comprised of
male Latino immigrants,'®? its centers’ focuses are decidedly focused
on that subset of the low-wage workforce.!®?

Few centers, however, serve primarily African American workers
or even immigrants and African American workers.'®* Worker advo-
cates, however, in several metropolitan areas are working to develop a
network of African American workers’ centers.!®> These efforts, how-
ever, have developed slowly and have experienced various challenges,
particularly concerning access to funding.'®® Given that worker cen-
ters, unlike unions, typically do not charge their members significant
membership dues or fees, they rely upon the support of founda-

157. See Jessica K. Steinberg, Demand Side Reform in the Poor People’s Court, 47 Conn. L.
REev. 3 (2015) (discussing the difficulty of representation for low-income individuals in small
claims and other courts).

158. PrTTS, ORGANIZE, supra note 150, at 8.

159. Fine, Organizing Communities, supra note 151.

160. Id.

161. See BoBo, supra note 52, at 93.

162. See ABEL VALENZUELA JR. ET AL., LATINO UNION OF CHICAGO, ON THE CORNER:
DAy LaBor IN THE UNITED STATES 1, 18 (2006).

163. Fine, Organizing Communities, supra note 151.

164. Id.

165. See Building Black-Brown Unity, D.C. JoBs wiTH JusTICE, www.dcjwj.org/building-
black-brown-unity/ (last visited Sept. 15, 2016); see also About, Miam1 WorkERs CTR., http:/
www.miamiworkerscenter.org/en/about-2; About, NEw ORLEANs WORKERs CTRs., http:/
nowcrj.org/about-2/ (last visited Sept. 16, 2016) (bridging gaps between African American and
Latino workers).

166. Thomas-Breitfeld, supra note 46, at 7, 9 (“[V]ery little funding is directed specifically at
race-conscious efforts to organize black workers.”).
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tions.'®” Labor policy specialist Steven Pitts has, in fact, raised con-
cerns about the “very visible allocation of resources” by unions and
foundations to immigrant worker centers, to the relative exclusion of
African American communities.'®®

In an effort to make an appeal to foundations, some advocates
involved in organizing African American workers have distanced
themselves from a racial or African American narrative due to con-
cerns that such a focus makes some foundations uncomfortable.!®® In-
stead they use the terms “people of color” and “low-wage” to avoid
political backlash for engaging in identity politics.'”® Advocates also
expressed concern that the same rules may not apply to other racial
minorities engaging in worker organization as “organizing focused on
other constituencies — such as Asian and Latino communities —
doesn’t face the same challenge to water down its messaging about the
particular barriers faced by those specific identity groups.”!”!

As a result of the dynamics descried above, the emergence of
worker centers as critical spaces for advocacy has contributed to the
invisibility of African American low-wage workers. The prevalence of
work that links immigrant justice advocacy with worker advocacy has
contributed to a limited narrative of workplace exploitation. Worker
center funders’ discomfort with a racialized narrative of workplace ex-
ploitation has created significant challenges to advocates efforts to or-
ganize African American workers.

V. AFRICAN AMERICAN WORKERS RENDERED
INVISIBLE BY NARRATIVES ARISING FROM THE
DEGRADATION OF THE WAR ON POVERTY AND THE
CRIMINALIZATION OF POVERTY

African American workers are largely disconnected from the
worker exploitation advocacy that aligns workplace rights very closely
with immigrant justice movements. Indeed, the exploited immigrant

167. According to Professor Janice Fine, “Although there are exceptions to the rule, the vast
majority of worker centers do not view membership dues as a central component of their budg-
ets or as a major strategy for achieving greater financial self-sufficiency.” JANICE FINE, WORKER
CENTERS: ORGANIZING COMMUNITIES AT THE EDGE OF THE DREAM 221 (2006) [hereinafter
FiNE, WORKER CENTERS|; Fine, Organizing Communities, supra note 151, at 17 (noting that Fine
acknowledges that immigrant centers receive a majority of their funding from foundations).

168. PITTS, ORGANIZE, supra note 150, at 8.

169. Thomas-Breitfeld, supra note 46, at 16-17.

170. Id. at 16.

171. Id.
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low-wage worker narrative often relies more heavily on an immigrant
justice framing than the low-wage worker framing; that is, the source
of the worker’s exploitation is the lack of immigration status, not
poverty.

Moreover, Professor Saucedo’s work on the Brown Collar
workforce and the immigrant Latino worker narrative reveals that the
immigrant worker narratives center around a proclivity for hard work
without complaining, a willingness to do jobs citizens are unwilling to
do, and what she characterizes as the embodiment of “the traits of
risk, ambition, and ultimate reward, which are inherent in
entrepreneurs.”!”?

African American low-wage workers, however, are more likely to
be tied to critical narratives concerning poverty. In recent years, a
change in our country’s narrative and rhetoric concerning poverty has
manifested. Specifically, the poor have been increasingly character-
ized as the undeserving who are unwilling to work and aspects of their
lives have been simultaneously rendered criminal.'”?

The “undeserving poor” narrative contends “that poverty is
caused not by low wages or lack of jobs and education but by the bad
attitudes and faulty lifestyles of the poor.”!'”* As one commentator
noted:

Picking up on this theory, pundits and politicians have bemoaned
the character failings and bad habits of the poor for at least the past
50 years. In their view, the poor are shiftless, irresponsible, and
prone to addiction. They have too many children and fail to get
married. So if they suffer from grievous material deprivation, if
they run out of money between paychecks, if they do not always
have food on their tables — then they have no one to blame but
themselves.!”

This narrative, nearly always associated with the African Ameri-
can poor, has been difficult to eliminate from popular culture and has
been detrimental to efforts to focus attention on the experiences of
African American low-wage workers.

Simultaneously, images of poverty have become increasingly
racialized. While the majority of persons living in poverty are

172. See Saucedo & Morales, Masculinities Narratives, supra note 102, at 635.

173. See Alexandra Natapoff, Gideon’s Servants and the Criminalization of Poverty, 12 OH1O
St. J. Crim. L. 445, 446 (2015).

174. Barbara Ehrenreich, It is Expensive to Be Poor, AtLanTic (Jan. 13, 2014), http://
www.theatlantic.com/business/archive/2014/01/it-is-expensive-to-be-poor/282979/.

175. Id.

2016] 93



Howard Law Journal

white,'”® the image of poverty is decidedly black.'”” Poverty has be-
come disassociated from images of rural America — despite the real-
ity that most impoverished persons live in rural communities — and
distinctly tied to the media-driven images of black joblessness in ur-
ban city centers.!”® This racialization of the poverty narrative has
driven the characterization of those in poverty as undeserving.

Media representations of welfare and public opinion concerning
the recipients of welfare also reflect deeply racialized understandings
of poverty. Professor Martin Gilens’ research revealed that African
Americans are depicted in more than half of mainstream magazine
depictions of poverty.!” Moreover, stories critical of welfare and pov-
erty were more likely to depict African Americans while stories
describing the faultless aspect of poverty typically depict whites.'®°
Indeed, Professor Gilens explained:

[P]oor whites have been more likely to appear as illustrations of the

deserving poor — the elderly, the working poor, and those strug-

gling against adverse economic conditions — while poor blacks
have appeared more often in unsympathetic stories on welfare
abuse or the underclass.'®!

The racial alignment of deserving and undeserving poor has re-
verberations in the development of our policies and, as argued infra in
Part VI, the exclusion of African Americans from the low-wage
worker exploitation paradigm.

Professor Kaaryn Gustafson’s work on the criminalization of pov-
erty reveals additional layers to this phenomenon. In her book,
Cheating Welfare, Professor Gustafson “outlines the discursive and
political shifts that produced a welfare system that equates poverty
with criminality . . .”'®2 She tracks our country’s relationship with

176. According to a 2014 U.S. Census report, 40% of persons living in poverty were White,
26% were White, not Hispanic, 14% were Black, 3% were Asian, and 17% were Hispanic (all
races). See CARMEN DENAvas-WALT & BERNADETTE D. ProctOR, U.S. CENsus BUREAU,
INcoME AND POVERTY IN THE UNITED STATES: 2014, at 13 tbl.3 (2014) https://www.census.gov/
content/dam/Census/library/publications/2015/demo/p60-252.pdf.

177. See NEWMAN, supra note 4, at 39 (“poverty wears a black face . .. ”).

178. Id. at 40.

179. MARTIN GILENS, WHY AMERICANS HATE WELFARE: RACE, MEDIA, AND THE POLITICS
OF ANTIPOVERTY PoLicy 113 (1999).

180. Id. at 154.

181. Id. Professor Lee A. Harris has argued that this phenomena may provide the causation
for his findings that states with larger numbers of African American welfare families distribute
less in cash assistance than others. See Lee A. Harris, From Vermont to Mississippi: Race and
Cash Welfare, 38 CoLum. Hum. Rts. L. Rev. 1, 1 (2006).

182. KaArRYN S. GuUsTAFsON, CHEATING WELFARE: PUBLIC ASSISTANCE AND THE
CRIMINALIZATION OF POVERTY 69 (2011).
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poverty from the War on Poverty in the Johnson administration, to the
rise in concerns about welfare fraud and the Welfare Queen arche-
type'®® in the 1970s and Reagan years, through welfare reform under
Clinton.'®* She argues that “[c]urrent welfare policies were designed
to punish the poor; to stigmatize poverty, particularly poverty that
leads to welfare receipt; and to create a system of deterrence to keep
low-wage workers attached to the labor force.”'®> Professor Gustaf-
son’s analysis of welfare policies’ manifestation of the criminalization
provides yet another frame through which to understand the chal-
lenges facing low-wage African American workers.

While welfare reform in the 1990s, and the requirement that
those receiving benefits transition in the workforce, has resulted in a
shift away from the conception of poverty defined solely by the re-
ceipt of welfare to the present-day realities of the working poor, the
prevalent narrative for poor African Americans does not as clearly
reflect this shift.'® Instead African Americans continue to be stereo-
typed as unemployed, unwilling to work, and generally undeserving.

This article now applies a critical race analysis of low-wage Afri-
can American worker invisibility and considers how the creation of a
binary understanding of worker exploitation has contributed to their
exclusion from the prevalent narrative.

VI. THE LIMITS OF THE BINARY
A. The Black-White Paradigm Critique

Critical race theorists have challenged the limitations created by
the sometimes singular focus on racial dynamics between African
Americans and whites in discussions of race in the United States.'®”

183. “The ‘welfare queen’ narrative that pervaded political discourse in the 1970s and 1980s
‘was shorthand for a lazy woman of color, with numerous children she cannot support, who is
cheating taxpayers by abusing the system to collect government assistance.”” Michelle Estrin
Gilman, The Return of the Welfare Queen, 22 Am. U. J. GENDER Soc. PoL’y & L. 247, 247
(2014). According to Professor Gilman, recent political campaigns evidence a resurgence in the
political salience of the term, despite the 1990s welfare reform that many have argued made it
obsolete. Id. at 247.

184. GUSTAFSON, supra note 182, at 34-36.

185. Id. at 51.

186. According to Professor Juliet M. Brodie, we have entered a “post-welfare” era in which
the working poor’ has replaced ‘the welfare recipient’ as the trope of American poverty.”
Juliet M. Brodie, Post-Welfare Lawyering: Clinical Legal Education and A New Poverty Law
Agenda, 20 WasH. U. J.L. & Por’y 201, 203 (2006).

187. See, e.g., Robert S. Chang, Toward an Asian American Legal Scholarship: Critical Race
Theory, Post-Structuralism, and Narrative Space, 81 CAL. L. Rev. 1243, 1243 (1994). But see Roy
L. Brooks & Kirsten Widner, In Defense of the Black/White Binary: Reclaiming a Tradition of

“e
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Professor Juan Perea, for example, has critiqued the black-white bi-
nary paradigm of racial discourse and argued that it “operates to ex-
clude Latinos/as from full membership and participation in racial
discourse,” is self-perpetuating, and perpetuates negative stereotypes
of Latinos/as.'®® Paradigms set the parameters for discussions about
race, determining what issues are considered relevant.'®® They help us
determine the relevant facts for solving a problem.'” Accordingly,
“paradigms [drive] the fact-gathering and investigation.”'®' As Pro-
fessor Perea explains: “[d]ata-gathering efforts and research are fo-
cused on understanding the facts and circumstances that the relevant
paradigm teaches us are important.”’®> Moreover, as paradigms be-
come more prevalent, they tend to “exclude or ignore alternative facts
or theories that do not fit the expectations produced by the para-
digm.”'”* Thus, he contends, within the black-white binary paradigm,
the civil rights struggle and its history is understood as involving a
conflict between blacks and whites concerning the civil rights of
blacks.'” In other words, since racism and antidiscrimination law is
understood in black and white, there is no space for those who are
neither.!

Critics of the black-white binary argue that it has led to the doc-
trinal subordination of the interests and experiences of other racial

Civil Rights Scholarship, 12 BERKELEY J. AFr.-AM. L. & Por’y 107, 107-10 (2010); Leslie Espi-
noza & Angela Harris, Embracing the Tar-Baby: LatCrit Theory and the Sticky Mess of Race, 85
CaL. L. REv. 1585 (1997); Rogelio A. Lasso, Some Potential Casualties of Moving Beyond the
Black/White Paradigm to Build Racial Coalitions, 12 WasH. & LEg J. CiviL Rts. & Soc. JusT.
81, 92 (2005) (“My fear is that if we abandon our focus on the Black/White Paradigm as the
essential tool to dismantle white supremacy, we will also abandon poor blacks, and eventually,
we will become a nation where whites are a racial minority but effectively control all the politi-
cal, economic, educational, and social institutions of the republic.”).

188. Juan F. Perea, The Black/White Binary Paradigm of Race: The Normal Science of Amer-
ican Racial Thought, 85 CaL. L. REv. 1213, 1214-15 (1997) [hereinafter Perea, The Black/White
Binary]. Professor Athena Mutua argues that the characterization of the Black-White paradigm
as a binary obscures the central role of power in the relationship between the racial groups.
Athena D. Mutua, Shifting Bottoms and Rotating Centers: Reflecting on LatCrit 11l and the
Black/White Paradigm, 53 U. Miam1 L. Rev. 1177, 1187-88 (1999). According to Professor
Mutua, the paradigm would be better termed the “White Over Black” or “Black Subjugation to
White.” Id. at 1179.

189. See Perea, The Black/White Binary, supra note 188, at 1216.

190. Id.

191. Id.

192. Id.

193. Id. at 1217.

194. Id. at 1239 (“Within the paradigm, the only facts and histories that matter are those
regarding Whites and Blacks. Therefore, virtually the only stories we ever learn about civil rights
are stories about Blacks and Whites struggling over civil rights for Blacks.”).

195. See Richard Delgado, Rodrigo’s Fifteenth Chronicle: Racial Mixture, Latino-Critical
Scholarship and the Black-White Binary, 75 Tex. L. Rev. 1181, 1185-86 (1997).
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groups.'”® For example, Professor Robert Chang has argued that fo-
cusing on the black-white paradigm misunderstands the United States’
complicated racial dynamics.'”” Specifically, he argues that the un-
awareness of Asian Americans’ history and persecution in this country
has prevented many from making connections between this history
and the challenges Asian Americans face today.'”® Similarly, Richard
Delgado has questioned the efficacy of the black-white binary ap-
proach to analyses of race in the law in light of this country’s changing
demographics.'®”

B. The Immigrant/Citizen Low-Wage Worker Paradigm

The prevalent worker exploitation narrative has created a partic-
ular binary understanding of workers’ experiences. In the current con-
struction of advocacy for low-wage workers, the connection of that
struggle to the immigrant justice movement has created a Latino im-
migrant/white citizen binary paradigm for wage theft and workplace
exploitation. That is, the exploitation is analyzed through a lens that
much of the literature discussing workers’ rights and wage theft cen-
ters on the experiences and narratives of Latino immigrants.>® It
largely focuses on this community’s particular vulnerabilities, includ-
ing lack of knowledge about the United States’ workplace laws and
their application to immigrants, and the chilling effect that threats of
deportation has on workers’ willingness to advocate for their substan-
tive rights.?! Indeed, as discussed infra, many scholars assessing the

196. See Devon W. Carbado, Race to the Bottom, 49 UCLA L. Rev. 1283, 1310 (2002).

197. See Chang, supra note 187, at 1265 (“Most discussions of race and the law focus on
African Americans to the exclusion of non-African American racial minorities.”).

198. Id. at 1251.

199. See Delgado, supra note 195.

200. See BoBo, supra note 52, at 171-72. Some articles have raised the concerns of other
immigrant groups, particularly Asian immigrants employed in sweatshops in New York City and
California; see, e.g., Leslie D. Alexander, Fashioning A New Approach: The Role of International
Human Rights Law in Enforcing Rights of Women Garment Workers in Los Angeles, 10 Geo. J.
oN Poverty L. & Por’y 81, 82-84 (2003); Shirley Lung, Exploiting The Joint Employer Doc-
trine: Providing a Break for Sweatshop Garment Workers, 34 Loy. U. CHr. LJ. 291, 295 (2003);
Julie A. Su, Making the Invisible Visible: The Garment Industry’s Dirty Laundry, 1 J. GENDER
RacEe & Just. 405, 405 (1998). However, the application of the “model minority” narrative to
Asians may speak to the relative absence of significant consideration of low-wage Asian immi-
grant workers. According to Professor Robert S. Chang, the “model minority” narrative permits
only a narrow understanding of Asian Americans as “hardworking, intelligent, and successful,”
and therefore ignores discrimination and other challenges faced by Asian Americans. Chang,
supra note 187, at 1258.

201. Llezlie Green Coleman, Procedural Hurdles and Thwarted Efficiency: Immigration Re-
lief in Wage and Hour Collective Actions, 16 Harv. Latino L. Rev. 1, 11 (2013) [hereinafter
Coleman, Procedural Hurdles).
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experiences and challenges of low-wage workers have focused largely
on dynamics within the immigrant communities, including issues that
arise at the intersection of immigration and workplace justice.>**
Overall, our understanding of worker exploitation has become cen-
tered on a comparison between the treatment of Latino immigrant
workers and white citizen workers, with less attention paid to the
racialized workplace exploitation of African American workers and
other groups.

Furthermore, the emergence of worker centers as locations for
advocacy has led to the prevalence of a Latino-white binary approach
to the complicated issues of worker exploitation. As advocates recog-
nize, the narrative advanced to obtain the funding necessary to sup-
port these centers is often centered in the immigrant experience.?*
Advocates, however, have begun pushing against that stock story in
an effort to create a space for the development (and funding) of black
worker centers.”** They work to challenge the binary paradigmatic
conceptualizations that too frequently render African American
workers invisible.

C. Beyond the Binary: Critical Race Praxis in Workplace
Advocacy

This article has identified the binary paradigm of low-wage
worker exploitation that renders African American low-wage workers
invisible and the historical and contextual circumstances that have
contributed to this phenomenon. Critical race praxis demands that
scholars bridge the gap between theoretical considerations, their nor-
mative implications, and the potential for their translation into “oper-
ational ideas and language for anti-subordination practice.”?*> In

202. See, e.g., Sameer Asher, Public Interest Lawyers and Resistance Movements, 95 CaL. L.
REv. 1879, 1879-80 (2007) (discussing the immigrant worker campaign in New York against a
corporate chain of restaurants); Scott L. Cummings & Steven A. Boutcher, Mobilizing Local
Government Law for Low-Wage Workers, 1 U. Cui. LEGaL F. 187, 187-88, 213 (2009) (discuss-
ing low-wage workers’ various efforts to mobilize legal rights in Los Angeles). My own scholar-
ship, in fact, has focused largely on the intersection of immigration and workplace justice. See
Llezlie Green Coleman, Exploited at the Intersection: A Critical Race Feminist Analysis of Un-
documented Latina Workers and the Role of the Private Attorney General, 22 Va. J. Soc. PoL’y
& L. 397, 398 (2015) [hereinafter Coleman, Exploited at the Intersection]; Coleman, Procedural
Hurdles, supra note 201, at 1.

203. See Thomas-Breitfeld, supra note 46, at 18.

204. See id. at 13; Pitts, Low-Wage Work, supra note 39, at 36.

205. Paulette M. Caldwell, The Content of Our Characterizations, 5 MicH. J. Race & L. 53,
60-61 (1999) (contending that the Black-White paradigm is largely undertheorized and relying
upon a critical race praxis analysis to fill the void); Adrien Katherine Wing, Civil Rights in the
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other words, it requires that scholars endeavor to bridge the gap “be-
tween progressive race theory and political lawyering practice and the
growing divide between law and racial justice.”?%®

Professor Paulette M. Caldwell’s application of critical race praxis
principles to the critique of the black-white binary paradigm of racial
justice is instructive here. According to Professor Caldwell, scholars
often reconstruct the binary paradigm by simply creating new binary
constructions of race that place whites on the top and another subor-
dinated group at the bottom.?®” Thus, the black-white binary is re-
placed with, for example, a Latino-white binary, Asian-white binary
or immigrant-native citizen binary. Professor Paulette Caldwell ex-
plains that this dynamic creates “[a] competitive model [that] leads
inevitably to a zero-sum framework which overshadows commonali-
ties and emphasizes and reinscribes differences, hostilities, and ulti-
mately, continued subordination.”?*® They also do nothing to
destabilize the racial hierarchy in which “whiteness” is always the
comparator.””” Professor Caldwell calls for an analysis that disrupts
our understandings of race and ethnicity and the black-white para-
digm,*'° and ultimately argues that a focus on the paradigm and other
problems of disjuncture ignores the core challenge: “our society’s crip-
pling blindness to the inevitable results of separating civil and political
rights from social and economic ones.”*!!

Critical race praxis generally, and Professor Caldwell’s critique
specifically, requires we consider how social justice advocates should
respond to the relative invisibility of African American low-wage
workers in scholarship and advocacy. In recent years, some scholars
and activists have advocated for the creation of black worker centers
to focus on the needs of African American low-wage workers and to

Post 911 World: Critical Race Praxis, Coalition Building, and the War on Terrorism, 63 La. L.
REv. 717, 735 (2003) (“Another tenet that Critical Race Theorists espouse involves the necessity
to engage in praxis, the combining of theory and practice.”); Eric K. Yamamoto, Critical Race
Praxis: Race Theory and Political Lawyering in Post-Civil Rights America, 95 MicH. L. Rev. 821,
867 (1997). Professor Yamamoto also identifies the Black-White paradigm as one possible cause
for the disconnect between progressive theory and antisubordination practice. See Yamamoto,
supra, at 825-26.

206. Yamamoto, supra note 205, at 828-29.

207. See Caldwell, supra note 205, at 65.

208. Id. at 63.

209. Id.

210. See generally id. at 62-92.

211. Id. at 109.
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disrupt the prevalent immigrant worker narrative.>'> The existence of
separate worker centers, however, raises important questions: Do ra-
cial/ethnic specific centers simply re-create new binary analyses of
workplace exploitation that fail to consider the potential benefits of
cross-racial collaboration? Do they focus advocates too heavily on
the racialized aspects of workplace exploitation and distract from the
broader questions of economic justice for all workers and the struc-
tural inequality that results from the separation of civil and political
rights from economic and social rights? Do social movements like
BlackLivesMatter create new opportunities to successfully challenge
the worker exploitation binary. Would worker centers forced to serve
a more diverse group of workers, rather than centers targeting specific
groups, better serve all workers’ needs? Additional research on black
worker centers is necessary to adequately consider these important
questions.

The remainder of this article identifies and discusses two impor-
tant byproducts of African American low-wage worker invisibility: un-
derreported wage theft and the normative implication of proving wage
theft cases where the stock story of the exploited immigrant worker is
unavailable.

VII. VULNERABILITIES EXPOSED BY AFRICAN
AMERICAN LOW-WAGE WORKER INVISIBILITY

A. Wage Theft in the African American Community —
Underreported and Misunderstood?

The complicated contexts described herein that have contributed
to the increasing invisibility of African American low wage workers in
the workplace exploitation paradigm have likely exacerbated poverty
among the African American working poor.?'* The relative absence
of advocacy concerning wage theft within this community provides
one clear example of the effects of this phenomenon.

212. Examples of black worker centers include the Workers Center for Racial Justice, the
DC Black Worker Center, and the Los Angeles Black Worker Center. See Our Work, WORKERS
CTR. FOR RacIAL JusT., http://www.centerdracialjustice.org/index.php?page=about (last visited
Oct. 15, 2016); Black Worker Center, ONEDC www.onedconline.org/blackworkercenter (last vis-
ited Oct. 15, 2016); Los Angeles Black Worker Center, UCLA Las. Ctr., www.labor.ucla.edu/
what-we-do/black-worker-center (last visited Oct. 15, 2016).

213. The 2014 poverty rate for African Americans was 26.2%. See DENAvas-WaLT &
ProCTOR, supra note 176, at 13.
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Wage theft, or the failure to pay a worker properly for all hours
worked, is rampant in the low-wage workforce.?!* While the phenom-
ena is perhaps most pervasive in vulnerable immigrant communi-
ties,?!> studies reveal significant levels of wage theft among all low-
wage workers, including African Americans.?’® Indeed, a 2009 study
of wage theft in Los Angeles, Chicago, and New York City by the
UCLA Institute of Labor and Employment found that African Amer-
icans experienced wage theft three times more often that white work-
ers.”!” Despite this sobering reality, legal advocacy and scholarship
concerning wage theft among African American workers is scarce.

The Workers Center for Racial Justice informally surveyed Afri-
can American workers in Chicago and found that 60% had exper-
ienced wage theft but that none had filed a complaint or tried to
recoup their wages.”'® The center suggests that few sought a remedy
for their exploitation either due to lack of awareness or a “belief that
any job is better than no job.”?!? Scholars and advocates, however,
have not interrogated this hypothesis and explored what discourages
African American low-wage workers from enforcing their substantive
rights. The standard narrative of the undocumented immigrant low-
wage worker assumes that fear of immigration-related retaliation
chills their ability to seek lost wages from employers.?*® While Afri-

214. See Coleman, Procedural Hurdles supra note 201, at 8-9; Ross Eisenbrey, Wage Theft is
a Bigger Problem Than Other Theft — But Not Enough is Done to Protect Workers, Econ. PoL’y
Inst. (Apr. 2, 2014), http://www.epi.org/publication/wage-theft-bigger-problem-theft-protect/
(“Survey research shows that well over two-thirds of low-wage workers have been the victims of
wage theft, but the governmental resources to help them recover their lost wages are scant and
largely ineffective.”); Ruth Milkman et al., Wage and Hour Violations in Urban Labour Markets:
A Comparison of Los Angeles, New York, and Chicago, 43 Inpus. REL. J. 378, 379 (2012) (dis-
cussing a student that found pervasive wage theft in the nation’s three largest urban labor
markets).

215. See IDELISSE MALAVE & EsTi GIORDANI, LATINO STATS: AMERICAN HISPANICS BY THE
NuMBERS 46 (2015); Scott Martelle, Confronting the Gloves-Off Economy: America’s Broken
Labor Standards and How to Fix Them, LABOR & EMPLOYMENT RELATIONS Ass'N 1, 26 (An-
nette Bernhardt et al. eds., 2009), http://nelp.3cdn.net/0f16d12cb9c05e6aa4_bvmo6i2w2o.pdf.

216. See generally MALAVE & GIORDANI, supra note 215; Steven Greenhouse, Low-Wage
Workers Are Often Cheated, Study Says, N.Y. Times (Sept. 1, 2009), http://www.nytimes.com/
2009/09/02/us/02wage.html?_r=0 [hereinafter Greenhouse, Low Wage Workers Are Often
Cheated].

217. See ANNETTE BERNHARDT ET AL., UCLA LaB. CeENTER, BROKEN Laws, UNPRO-
TECTED WORKERS: VIOLATIONS OF EMPLOYMENT AND LABOR Laws IN AMERICA’s CITIES 1, 42
tbl.5.1 (2009), http://www.nelp.org/content/uploads/2015/03/BrokenLawsReport2009.pdf.

218. WORKERS CENTER FOR RaAciaL JusticE: DioNiTY OoF WORK CAMPAIGN, http:/
www.centerdracialjustice.org/index.php?page=dignity-of-work-campaign (last visited Sep. 15,
2016) [hereinafter “WCRJ Survey”].

219. Id.

220. See, e.g., In re Reyes, 814 F.2d 168, 170 (5th Cir. 1987) (highlighting the serious conse-
quences of admitting irrelevant evidence regarding immigration status in unpaid wage claims,
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can American workers do not fear deportation, the extent of wage
theft in their communities and the lack of complaints filed in pursuit
of those wages suggest that other factors also deter enforcement.>*!
For example, it is conceivable that African American workers with
criminal records are particularly vulnerable to exploitation by employ-
ers aware of workers’ limited employment opportunities. Additional
research in this area would be useful to fully understand and respond
to African American worker exploitation.

To the extent that a lack of knowledge about their right to lost
wages or the mechanisms available to enforce that right exists in the
African American low-wage community, then one must also consider
the role played by the absence of worker centers within those commu-
nities. Worker centers often serve a critical education function as the
central source of a community’s access to information about their em-
ployment rights.>?> The absence of worker centers in (or serving) Af-
rican American communities, therefore, may create a knowledge
vacuum about employment rights that leads to a failure of African
American low-wage workers to pursue wage theft claims.

B. Different Narratives and Implications for the Pursuit of African
American Workers’ Claims

In many parts of the country, the stock story of the exploited low-
wage worker is tied very closely to immigrant workers and the vulner-
ability associated with their tenuous status in this country.?*® This nar-
row stock story may have implications for the ability of non-Latino
immigrants to bring successful claims for wage theft.

emphasizing that the information could “inhibit petitioners in pursuing their rights in the case
because of possible collateral wholly unrelated consequences, because of embarrassment and
inquiry . . . which was not justified.”); David v. Signal Int’l, LLC, 257 F.R.D. 114 (E.D. La. 2009)
(granting a motion for protective order restricting discovery of plaintiffs’ post-termination immi-
gration status, addresses, and employment status and acknowledging the in terrorem or chilling
effect of such inquiries); Montoya v. S.C.C.P. Painting Contractors, Inc., 530 F. Supp. 2d 746,
749-50 (D. Md. 2008) (citing and agreeing with various courts’ denial of discovery requests con-
cerning parties’ immigration status); Flores v. Amigon, 233 F. Supp. 2d 462, 465 n.2 (E.D.N.Y.
2002) (explaining that despite the policy permitting broad discovery, the in terrorem effect of
producing documents disclosing an individual’s immigration status weighs in favor of granting
the request for a protective order). But see Rathod, Beyond the Chilling Effect, supra note 77, at
269 (2010) (encouraging “a more nuanced understanding of immigrant worker behavior, and . . .
[the situation of] immigration status and the ‘chilling effect’ as one of many relevant factors that
guide behavior”).

221. WCRIJ Survey, supra note 218.

222. See Fine, Organizing Communities, supra note 151, at 1-2.

223. See Lung, supra note 200.
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Very often, wage theft cases are based largely upon the testimony
of the parties, with limited documentary evidence.>** As a result,
credibility determinations are central to the fact-finder’s determina-
tion.?* Credibility may be based, at least in part, upon the fact-
finder’s ability to place the worker’s story in a context with which he
or she is familiar. In other words, a fact-finder is more likely to find a
worker’s story credible when it fits into the common narrative of low-
wage worker exploitation. Immigrant workers, therefore, may benefit
from their ability to tell a story that exposes their increased vulnera-
bility based upon immigration status and thus fits nicely into a stock
story of worker exploitation.??® African American workers that bring
claims, however, cannot access credibility by evoking this stock
story.”?” Rather, they may be forced to attempt to disrupt a more
nefarious stock story: the public benefits-dependent, lazy worker with
a questionable work ethic. In other words, the narrative of the unde-
serving poor and the myriad of implications associated with it, may
attach to African American low-wage workers, and thus impact their
ability to both establish credibility and tell a compelling story of
worker exploitation. More research is necessary to determine the im-
pact of this distinction on the ability of African American workers to
bring successful wage theft claims.

CONCLUSION

Low-wage work is often typified by various forms of exploitation,
from wage theft to discrimination that impacts all workers, regardless
of race, ethnicity, gender, and immigration status. Nevertheless, the
prevalent narrative or paradigm regarding such exploitation has be-
come increasingly tied to a single story: that of the vulnerable immi-
grant worker. The journey to this narrow conceptualization of low-
wage workplace exploitation did not happen overnight. Rather, it
must be considered within the historical framing of the move away
from economic justice in the civil rights movement, the criminalization

224. 1 litigated wage and hour collective actions for nearly six years in private practice and
the clinic in which I have taught and supervised students for the past six years maintains an
active docket of individual wage and hour cases. In my experience, low-wage workers rarely
have relevant documents concerning their employment and employers also similarly fail to main-
tain records, despite a statutory responsibility to do so. See 29 C.F.R. § 516.

225. See generally Sheri Lynn Johnson, The Color of Truth: Race and the Assessment of Cred-
ibility, 1 MicH. J. Race & L. 261, 264 (1996).

226. Of course, immigrant workers also face the parallel problem of convincing the fact-
finder that their immigration status should have no bearing on their recovery of lost wages.

227. See Thomas-Breitfeld, supra note 46, at 18.
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of poverty, and the rise of the worker center as the space for advo-
cacy. Each of these dynamics has led to the emergence of a binary
understanding of low-wage workers’ experiences and exploitation that
increasingly renders invisible African American workers.

The #BlackLivesMatter movement and its call for a reform of the
criminal justice system that adequately addresses the racialized exper-
iences of African Americans within that system has created new
spaces for advocacy. It is within this space that advocates have argued
that #BlackWorkersMatter. They matter, however, not simply as an
altruistic goal for an inclusive society, but because their absence from
the prevalent paradigms and narratives has impacted their ability to
identify and bring claims of wage theft, and to tell stories of their ex-
ploitation that fact-finders will find credible. This article places Afri-
can American workers back into the narrative by disrupting the
binary, paradigmatic understanding of workplace exploitation.
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INTRODUCTION

Decades ago, segregation was openly ingrained in the fabric of
government housing policies. Deeds contained racially restrictive cov-
enants.! Lines were drawn around districts to indicate where black
people could or could not own homes.> Neighbors worked together to
publicly and actively prohibit minorities from moving in.> As a result,
patterns of racial segregation and poverty concentration proliferated
the country. The Civil Rights Movement sought to end racism and
usher integration and equality into the lives of Americans. Laws and
regulations were passed not only to prohibit discrimination, but also
to require the government to take affirmative action to reverse past
discriminatory practices.*

A primary purpose of the Fair Housing Act of 1968 (“FHA” or
the “Act”) was to create integrated living patterns in an effort to
avoid the fissure of the United Stated into racial isolation. While the
Act’s prohibition on intentional discrimination in the rental, sale, and
financing of housing was explicitly stated and acknowledged,’ the Su-
preme Court did not confirm the cognizability of disparate impact
under the Act until recently.® Inclusive Communities Project (“ICP”)
sued The Texas Department of Community Affairs (the “Depart-
ment”) in a case that reached the Supreme Court in 2015.7 ICP
claimed, among other things, that the Department’s allocation of tax
credits to create affordable housing through the Low Income Housing
Tax Credit (“LIHTC”) program perpetuated segregation, resulting in
a disparate impact for minorities and thus violated the FHA.®* The
LIHTC program has emerged as the largest provider of affordable

1. Isaac N. Groner & David M. Helfeld, Race Discrimination in Housing, 57 YALE L.J.
426, 430 (1948).

2. See generally William E. Murray, Homeowners Insurance Redlining: The Inadequacy of
Federal Remedies and the Future of the Property Insurance War, 4 Conn. Ins. L.J. 735, 737 n.6
(1998) (explaining that in some instances of insurance redlining insurers would create maps
where they would draw red lines to indicate where insurance policies should not be given and
these lines were openly based on race).

3. See Patrick Slevin, NIMBYism: A Mandate for Citizen Participation?, 78 FLa. B.J. 38, 39
(2004).

4. Juan F. Perea, An Essay on the Iconic Status of the Civil Rights Movement and its Unin-
tended Consequences, 18 Va. J. Soc. PoL’y & L. 44, 47 (2010).

5. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2518 (2015).

6. Id. at 2525.

7. Id. at 2514.

8. Id.
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housing in the United States.” The program is overseen by federal
agencies and is implemented by state and local government entities.'?
LIHTC provides tax credits to private developers in order to incen-
tivize them to create housing for low-income families and individuals.
Although LIHTC has been instrumental in addressing the need for
affordable housing,'! this success does not exempt the program from
fair housing regulations,'? including §§ 3604 and 3605 of the FHA that
prohibit the perpetuation of segregation.’” Studies have shown that
51% of LIHTC units are sited in minority neighborhoods, a figure
that is disproportionately higher than the 40% of rental units in neigh-
borhoods with these same demographics.'* Furthermore, more than
13% of LIHTC units are located in areas that have at least a 30%
poverty rate.'”> This undoubtedly concentrates LIHTC units in low-
income areas, and the Department believes the preferential treatment
bestowed upon proposed LIHTC units that are located in areas with
higher poverty rates'® is a barrier to allocating tax credits to projects
that would be constructed in higher-income, higher-opportunity
areas.'’

The respondent in the Texas case, ICP, challenged what the entity
believed to be a consistent, albeit unintentional, placing of affordable
housing units in low-income and minority neighborhoods in the city of
Dallas through the LIHTC program, ICP stated that this further ena-
bled the socioeconomic segregation throughout Dallas.'® This was the
first time the Supreme Court considered the cognizability of disparate

9. U.S. Gov't AccounTaBILITY OFFICE, GAO-12-869R, COMMUNITY REINVESTMENT
Act: CHALLENGES IN QUANTIFYING ITS EFFECT ON Low-IncoME Housing Tax CrRepiT IN-
VESTMENT 1 (2012), http://www.gao.gov/assets/650/647549.pdf.

10. Overview of the Low-Income Housing Tax Credit Program (LIHTC), NaT’L Hous. L.
Prosect (May 24, 2013), http://nhlp.org/lihtcoverview.

11. RezNick Grour, THE Low-INcoME HousING Tax CREDIT PROGRAM AT YEAR 25: A
CURRENT Look AT ITs PERFORMANCE 6 (Aug. 2011), http://www.cohnreznick.com/sites/default/
files/reznickgroup_lihtc_survey_2011.pdf.

12. SimoN Kawitzky ET AL., FAIR Hous. JusTICE CTR., CHOICE CONSTRAINED, SEGREGA-
TION MAINTAINED: USING FEDERAL Tax CRrREDpITS TO PROVIDE AFFORDABLE HousiNGg 10
(Aug. 2013), http://www.fairhousingjustice.org/wp-content/uploads/2013/08/FHJC-LIHTCRE-
PORT-Augl3-Fullvl-7-WEB.pdf.

13. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2518 (2015) (holding that disparate-impact claims are cognizable under the Fair Housing Act).

14. KAWITZKY ET AL., supra note 12, at 9.

15. Id.

16. Brief for Petitioners at 4 n.2, Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys.
Project, Inc., 135 S. Ct. 2507 (2015) (No. 13-1371) [hereinafter Brief for Petitioners, Tex. Dep’t of
Hous.].

17. Id. at 6-7, 52 n.4.

18. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2514.
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impact in the FHA, and the Court affirmed that, in addition to inten-
tional discrimination, the FHA prohibited actions that, while uninten-
tional, adversely affect protected classes.!”

The Department argued, among other things, that federal and
state laws governing the LIHTC program, over which the Department
has no control, mandate certain race-based selection criteria that
cause the statistical disparity to which ICP objects.”® The criterion
that is most often pointed out is LIHTC’s preference for projected
sites in low-income areas.?’ Many practitioners and scholars have
echoed this argument as an unfortunate flaw of the LIHTC; that is,
prioritizing affordable housing situated in higher-poverty areas per-
petuates racial segregation, yet furthers the urban revitalization goal
of the LIHTC. Choosing to site housing in higher opportunity areas
would align with a main objective of the FHA,?> however, the Depart-
ment believes that this would compete with the tax code within which
the LIHTC is constructed.”® The district court refused to accept this
claim, insisting that the revitalization of inner cities can be simultane-
ously done with initiatives to improve racial integration.>* This article
accepts the congruency of these objectives and sets forth arguments
that similarly integrate the goals of §§ 3604, 3605 and 3608 of the
FHA to effectively measure and monitor progression towards these
goals. This article also recognizes the overlap between fair housing
and affirmative action jurisprudence and leverages the commonalities
between the two in order to support the ability to challenge LIHTC
programs without preventing the allocation of tax credits from pursu-
ing its goal of urban revitalization.

Although every appellate court that heard the issue recognized
the cognizability of disparate impact under the FHA,>> and the Office
of Housing and Urban Development (HUD) issued a Final Rule to
this effect,” the Texas case resolved, in the affirmative that*” dispa-

19. See generally id. (holding that disparate impact claims are cognizable under the FHA).

20. Brief for Petitioners, Tex. Dep’t of Hous. supra note 16, at 8.

21. Id. at 45.

22. Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 860 F. Supp. 2d
312, 324-25 (N.D. Tex. 2012).

23. Id. at 325.

24. Id. at 326.

25. Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 11460 (Feb. 15, 2013) (to be codified at 24 C.F.R. pt. 100).

26. Id.

27. Brief for Petitioners, Tex. Dep’t of Hous., supra note 16, at 13.
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rate impact claims may be brought under the FHA.?® Despite this
holding by the Court, certain aspects of the opinion drastically limit
the ability of this decision to end government-sponsored
segregation.?”

The purpose of disparate impact is to offer recourse when the
intent to discriminate does not exist or cannot be proven, although the
results of actions are analogous to results when such an intent is pre-
sent.’® The three-part burden-shifting test that defines the analysis of
a disparate impact claim was upheld by the Court with an important
requirement.®’ Standing alone, statistics showing that a policy has an
adverse impact on a protected class will not meet the threshold re-
quirements for making a prima facie case.>> The Court held that the
burden is on the plaintiff to prove that the challenged policy or prac-
tice is the cause of the statistical disparity.*® The appropriate remedy,
if this and the remainder of the burden-shifting test favor the plaintiff,
is to adjust the offending policy.** Further, the justices explicitly
warned that a plaintiff challenging a housing investment decision in-
volving a multi-factor analysis would be unlikely to make a prima fa-
cie case.> In giving this specific scenario, the justices project that the
ability to bring a disparate impact claim against a LIHTC allocating
agency will be difficult, if not impossible. At its core, the LIHTC is a
competitive process whereby tax credits are awarded based on a series
of project and developer elements.”® Each state has a qualified alloca-
tion plan (“QAP”) through which points are given based on specific
values and requirements.’” With these restraints on disparate impact
enacted by the Court in the Texas case, how can a plaintiff challenge
the siting of affordable housing in low-income, minority neighbor-
hoods? What resources are available to enable a plaintiff to show a
causal link between the affordable housing development policy and
segregation? The answers to these questions will allow or stymie chal-
lenges to segregated housing patterns that are perpetuated by the gov-

28. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2525 (2015).

29. Id. at 2522.

30. Id. at 2517-19; Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).

31. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2522.

32. Id

33. Id. at 2523.

34, Id. at 2524.

35. Id. at 2523-24.

36. Low-Income Housing Credit, 26 U.S.C. § 42(m)(1)(B) (2015).

37. Id. § 42(m)(1)(C).
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ernment via a multi-billion dollar program that has provided more
than 2.4 million units of affordable housing since its inception. The
most important question that remains is, “[w]ill the answers to these
questions result in a policy that prioritizes integration over the revital-
ization of impoverished areas?”

This Article sets forth two contentions. The first is that the
Court’s opinion in the Texas case places a heavier onus for all entities
required to act pursuant to the FHA and the LIHTC program to col-
lect data showing the relationship among neighborhood
demographics, QAP elements, and the siting of LIHTC housing units.
Second, there is a tie-breaker mechanism in the majority of QAPs
that, when triggered, is the sole factor that determines if a proposed
LIHTC project moves forward or if it fails to receive tax credits.?®
This Article is the first to argue that such a mechanism removes the
LIHTC tie-breaker analysis from one characterized initially as multi-
factor to single-factor, and is therefore outside of the spectrum of
cases the Court stated will fail to meet the first step of the burden-
shifting test. This separation preserves the integrity of the agencies’
authority to weigh multiple elements of proposed affordable housing
structures and not prioritize segregation reduction over the redevelop-
ment and rehabilitation of low-income areas. However, enhanced
scrutiny of the tie-breaker mechanism will help to ensure that LIHTC
projects can be sited in higher-income areas in pursuit of socioeco-
nomic integration. This Article is also the first to assert that there is
support for analyzing the tie-breaker mechanism separately from the
rest of the selection criteria in the dicta and opinions of affirmative
action cases rendered by the Supreme Court.

Increasing data collection and analysis efforts, together with a
new perspective on the LIHTC QAP tie-breaker, reconcile the goals
of the FHA and the LIHTC, which can, at first blush, appear to be at
odds with one another. However, the Fifth Circuit decisively stated
that compliance with the requirements of both bodies of legislation is
possible.* Comprehending the purposes of both the FHA and the
LIHTC program is significant for understanding how these two poli-
cies can work together to fulfill the original promises of both. For this

38. Tex. DEP’'T oF Hous. & CmtYy. AFFAIRS, HOUSING TAX CREDIT PROGRAM: 2012-2013
QUALIFIED ALLOCATION PLAN 19 (2012), https://www.novoco.com/sites/default/files/atoms/files/
texas_final_12.pdf.

39. Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 860 F. Supp. 2d
312, 326 (N.D. Tex. 2012).
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reason, the first part of this Article provides an overview of segrega-
tion in public housing and the FHA. This will show a historical per-
spective that highlights the intersection of racial and socioeconomic
segregation with government housing. The facts, procedural history,
and opinion of the Texas case are highlighted in Part II. The nuances
of the opinion will be explored in greater detail in order to magnify
the limits of the opinion. Part III briefly explains the LIHTC, with a
focus on the selection process. There have been a number of critiques
of the LIHTC’s requirements and administration, which will be
viewed from the lens of disparate impact. The two contentions of this
Article will be provided in Part IV. The first explains the type of data
that should be collected and synthesized, given the Texas case opinion.
This data would serve to address the causality requirement in the sta-
tistical disparity portion of creating a prima facie case. It is further
argued that legislative history and government regulations support en-
hancing the availability and quality of data that speak to the segrega-
tive and integrationist nature of the LIHTC. This data would also
provide insight into race-neutral factors that can be used to avoid ra-
cial concentration, which will avoid the overt consideration of race in
LIHTC decisions — which the Court stated to be a constitutional di-
lemma. Prospective plaintiffs bringing disparate impact claims under
the FHA that challenge the LIHTC must understand how to explain
the structure and implications of the program’s selection process. This
is the difference between the plaintiff meeting the initial requirement
of the burden-shifting process and the defendant being granted sum-
mary judgment.

I. SEGREGATION IN PUBLIC HOUSING AND
AFFORDABLE HOUSING

Before the Fair Housing Act of 1968 was enacted, U.S. Attorney
General Ramsay Clark, who served under President Lyndon B. John-
son stated “[t]o support legislative jurisdiction under the Fourteenth
Amendment, it was shown that today’s discriminatory housing pat-
terns are a direct outgrowth of past illegal government action and that
those patterns impede State and local government in their ability to
provide equal protection of the law.”® Concentrated poverty and
segregated neighborhoods defined by racial and class divides mark the

40. Brief for Respondent at 53a, Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys.
Project, Inc., 747 F.3d. 275 (5th Cir. 2014) (No. 13-1371).
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checkered history of public housing in the United States.*’ Govern-
ment-subsidized housing structures have been controversial, whether
they are being constructed, demolished or rehabilitated** due to the
failure to progress an agenda of integration and inclusion.

In the late nineteenth and early twentieth century, racial segrega-
tion codified racial preferences through express racial zoning and ra-
cially restrictive covenants.** In Buchanan v. Warley, the Supreme
Court struck down racial zoning as unconstitutional.** The Euclid
Court’s decision to uphold zoning of land by use and density as a valid
exercise of the police powers of local governments began the shift
from de jure to de facto racial segregation.*> Justice Sutherland’s
opinion gave segregationists their new argument by equating apart-
ment buildings to a nuisance when placed next to single-family resi-
dential uses.*® As African Americans are much more likely to rent
than own detached housing®’, segregating within residential uses acted
as an effective proxy for race, justified in the name of preserving prop-
erty value. Throughout the twentieth and into the twenty-first century,
courts have upheld ordinances on the basis of preserving property
values.*®

The desire to reverse the role that the federal government played
in creating racial isolation*” was a motivating factor of the FHA.>® In
advance of describing the purpose and features of the Act, it is impor-
tant to understand the historical significance and entrenched systemic
racism at the federal level that laid the groundwork for the segrega-
tionist policies that exist today. The passage of the Housing Act of
1937 was intended to provide working class individuals and families

41. See generally DouGLAss Massey & NANCY DENTON, AMERICAN APARTHEID: SEGRE-
GATION AND THE MAKING OF THE UNDERCLASS (Harvard Univ. Press 1993).

42. Florence Wagman Roisman, Mandates Unsatisfied: The Low Income Housing Tax
Credit Program and the Civil Rights Laws, 52 U. Miam1 L. Rev. 1011, 1012 n.3 (1998) [hereinaf-
ter Roisman, Mandates Unsatisfied).

43. Groner & Helfeld, supra note 1, at 429-30.

44. Buchanan v. Warley, 245 U.S. 60, 82 (1917) (holding racial zoning unconstitutional on
the limited basis racially-based restraints on the alienation of property violated Due Process
Clause of the Fourteenth Amendment).

45. See Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365, 397 (1926).

46. Id. at 394-95.

47. Joint CTR. FOR Hous. StubpIiEs oF HARVARD UNi1v., RENTER DEMOGRAPHICS 16-17,
http://www.jchs.harvard.edu/sites/jchs.harvard.edu/files/ahr2011-3-demographics.pdf.

48. E.g, Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 129 (1978).

49. See generally Massey & DENTON, supra note 41, at 6, 10; Ta-Nehisi Coates, The Case
for Reparations, AtLaNTIC (June 2014), http://www.theatlantic.com/magazine/archive/2014/06/
the-case-for-reparations/361631/.

50. 42 U.S.C. § 3608(d) (2016).
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with affordable housing in addition to assisting with decreasing the
unemployment rate by increasing the number of jobs in the construc-
tion industry. The stated purpose of the Act is “. . . to alleviate pre-
sent and recurring unemployment and to remedy the unsafe and
insanitary housing conditions and the acute shortage of decent, safe
and sanitary dwellings for families of low income. . . .”>! Public hous-
ing units were built to segregate residents by race.”> Many white re-
sidents relocated from public housing to the suburbs® when white
individuals were given the opportunity to purchase homes in suburban
areas and blacks were not.>* In fact, housing authorities would not
provide loans with favorable interest rates and other terms to “inhar-
monious racial or nationality groups.” This practice excluded blacks
from purchasing homes in neighborhoods occupied by mostly white
residents.®> Over time, the racial makeup of public housing residents
shifted to be comprised of minority and low-income populations.>®
Local politicians represented by white, higher-income residents often
vetoed the construction of public housing in these neighborhoods,
concentrating the structures in minority neighborhoods.’” The struc-
tural integrity and qualities of the housing deteriorated as racial mi-
norities and low-income individuals became the primary tenants of
public housing.>® Light, air, space, and amenities were sacrificed in
order to create cost-effective units.”® Over time, the federal govern-
ment began to outsource the creation of public housing to private de-
velopers.®® Public housing programs in the 1940s and 1950s marked
the beginning of the demolitions of properties labeled as slums or
blight, and broken promises to rebuild and rehabilitate these struc-

51. JA Srtororr, U.S. Der’T oF Hous. & UrBaN DEev. OfficE OF PoLicy Dev. & RE-
SEARCH, A BrIEF History ofF PusLic HousinG 3, http://reengageinc.org/research/brief_his-
tory_public_housing.pdf.

52. KAWITZKY ET AL., supra note 12, at 7.

53. Myron Orfield, Racial Integration and Community Revitalization: Applying the Fair
Housing Act to the Low Income Housing Tax Credit, 58 Vanp. L. REv. 1747, 1757 (2005).

54. Id. at 1755.

55. Id.

56. Id.

57. StoLOFF, supra note 51, at 8.

58. Id. atii, 14.

59. Id. at 13-14.

60. About HOPE VI, U.S. Dep’T oF Hous. & Urs. DEv., http://portal.hud.gov/hudportal/
HUD?src=Program_offices/public_indian. housmg/programs/ph/hope6/ab0ut (last visited Oct.
23,2016); New Markets Tax Credit Fact Sheet, NEw MkTs. Tax CREDIT COALITION, http:/nmtc-
coalition.org/fact-sheet/ (last visited Oct. 23, 2016). See generally Low-Income Housing Credit,
26 US.C.A. § 42 (2015) (providing private developers with an incentive to create and maintain
affordable housing).

2016] 113



Howard Law Journal

tures led to unfulfilled promises of urban redevelopment in minority
communities.®!

By the 1960s, subsidies and tax breaks were given to incentivize
private developers to construct housing units for low-income individu-
als.®> The 1970s marked the beginning of using housing vouchers to
replace the creation of public housing by the federal government, as
further evidenced by the Nixon administration’s freeze on many hous-
ing programs.®®> Housing vouchers are designed to cover the gap in
rent cost after the tenant pays 30 percent of this cost.®* Rather than
construct additional housing units, the vouchers may be used for mar-
ket rate housing, but defray the cost of rent to the low-income
renter.> The same racial segregation and excess demand issues that
plagued public housing programs before vouchers still infiltrate the
Housing Choice Voucher program.®® Vouchers are accepted primarily
in low-income and minority neighborhoods. Low-Income Housing Tax
Credits are now “the only major Federal assistance program . . . that is
currently active for funding new or rehabilitated subsidized hous-
ing. .. .”%” Studies have shown that the LIHTC has continued the cycle
of segregation evident in federal housing programs. More than half of
LIHTC units are located in metropolitan areas, and nearly three-
fourths of these units are in neighborhoods in which half of the house-
holds are low-income. 48% of these LIHTC units are in areas that
have minority populations in excess of 50%.°® The racial segregation
that was ingratiated in the design of public housing in its early years
still persists today.®’

A. Isolation and Integration

Black-white integration reached a high in the 1960s and 1970s,
and is still extremely prevalent’ and can be attributed to a number of

61. STOLOFF, supra note 51, at 9-10.

62. Id. at 5.

63. Id. at 12.

64. Roisman, Mandates Unsatisfied, supra note 42, at 1016.

65. Id.

66. Florence Wagman Roisman, Keeping the Promise: Ending Racial Discrimination and
Segregation in Federally Financed Housing, 48 How. L.J. 913, 926 (2005) [hereinafter Roisman,
Keeping the Promisel].

67. Roisman, Mandates Unsatisfied, supra note 42, at 1012 n.3.

68. Id. at 1020.

69. JonuN R. LoGgaN, US2010 ProsecT, SEPARATE AND UNEQUAL: THE NEIGHBORHOOD
GaAP FOR BrLAcks, HisPANICS AND ASIANS IN METROPOLITAN AMERICA (2011), http:/www.
s4.brown.edu/us2010/Data/Report/report0727.pdf.

70. Roisman, Keeping the Promise, supra note 66, at 926.
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factors,”! many of which are related to housing policies as described
above.”” The average black person lives in a neighborhood that is
41% black, and the average Hispanic person lives in a neighborhood
that is 42% Hispanic.”® The average white person lives in a neighbor-
hood that is 75% white.”* This cycle is often propelled by the ten-
dency of white residents to move out of neighborhoods when black or
Hispanic residents move in.”” Racial minorities are also concentrated
in lower-income neighborhoods. The household income of whites is
about $60,000, while the average black income is about $35,000.7° It is
important to note that the racial segregation occurs throughout the
income spectrum.”” Poor whites live in neighborhoods that are 74 %
white, while affluent blacks live in neighborhoods that are 36.3%
black.”®

Residential segregation results in the disproportionately high
placement of minorities in neighborhoods with higher levels of pov-
erty than their white counterparts.”” Affluent whites, meaning those
making in excess of $75,000 per year, live in neighborhoods with a
poverty level of less than 10%, while affluent blacks live in neighbor-
hoods with poverty levels of 14% to 15% and Hispanics live in neigh-
borhoods with poverty levels of 13%.5° Not only do affluent blacks
and Hispanics live in higher areas of poverty than their white counter-
parts, but they also live in environments with higher poverty levels
than poor whites. Poor whites live in neighborhoods with poverty
levels of 12% to 13%.5!

Examining the neighborhood poverty levels can provide insight
into the residents’ quality of life.®> Living in areas with high rates of
poverty concentration results in a number of disadvantages. Crime
rates are higher, negative public and environmental health effects are
more pronounced, and access to public services, employment, and the
presence of investment are markedly lower in areas of poverty con-

71. Olatunde Johnson, The Last Plank: Rethinking Public and Private Power to Advance
Fair Housing, 13 U. Pa. J. Const. L. 1191, 1210 (2011); Orfield, supra note 53, at 1759.

72. Orfield, supra note 53, at 1754.

73. LoGaN, supra note 69, at 3.

74. Id. at 3.

75. Orfield, supra note 53, at 1757.

76. LogGaN, supra note 69, at 2.

77. Id. at 3.

79. Id. at 7-9.
80. Id. at 5.

82. Id. at 4.
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centration.®® Poverty-stricken neighborhoods reduce one’s opportu-
nity for the creation of generational wealth and upward income
mobility.®* Another glaring adverse effect of poverty concentration is
the decrease in tax base,® which in turn lowers the monetary re-
sources available for funding public schools in neighborhoods with
high concentrations of low-income, minority residents.®¢

B. Education and Segregation

Housing and schools share a strong connection due to the process
of school districting and funding.®” Most significantly for the purposes
of this Article, racial segregation attributed to government practices
resulted in the need for public school desegregation.®® The Supreme
Court declared that segregation is inherently unequal in its landmark
decision, Brown v. Board of Education in 1954. Housing segregation
results in school segregation,® and the racial composition of public
schools speaks to the residential segregation in this country. The 1954
Brown v. Board of Education decision resulted in the steady desegre-
gation of public schools from that year until 1988.” The Supreme
Court’s 1991 Dowell decision ended desegregation orders. Today,
schools are more segregated than they were in 1968 (43.5% of black
students attended majority white schools in 1968), with only 23% of
black students attending schools that are majority white.®® Schools
that concentrate racial minorities also concentrate students who live in
poverty.®? For example, schools that have a black and Latino student
population that exceeds 80% have a student poverty rate of at least
70%. This poverty concentration results in compromised educational

83. Stacy E. Seicshnaydre, How Government Housing Perpetuates Racial Segregation: Les-
sons From Post-Katrina New Orleans, 60 Catu U. L. Rev. 661, 679-80 (2011) [Seicshnayde,
Government Housing).

84. Orfield, supra note 53, at 1758.

85. Id. at 1759-60.

86. Id. at 1759.

87. Sarah Childress, School Segregation is Back, 60 Years After “Brown,” FRONTLINE (May
15, 2014), http://www.pbs.org/wgbh/frontline/article/report-school-segregation-is-back-60-years-
after-brown/.

88. Orfield, supra note 53, at 1755-56.

89. GARry ORFIELD ET AL., CIviL RiIGHTS PrROJECT, BROWN AT 60: GREAT PROGRESS, A
LonG RETREAT AND AN UNCERTAIN FUTURE 34 (2014), http://civilrightsproject.ucla.edu/re-
search/k-12-education/integration-and-diversity/brown-at-60-great-progress-a-long-retreat-and-
an-uncertain-future/Brown-at-60-051814.pdf.

90. Brown v. Board of Educ., 347 U.S. 483, 493 (1954).

91. Childress, supra note 87.

92. Id.
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outcomes and resources.”® The State of Texas is in the top five with
respect to the most segregated schools for black students.”* Students
who attend schools in low-income neighborhoods are less likely to
graduate from high school and more likely to become pregnant during
their teenage years.”> Job opportunities are limited. A result of being
separated from non-minorities is lowered exposure to linguistics,
which adversely affects economic mobility.”® This housing/school con-
nection further underscores the negative and pervasive effects of seg-
regation. In addition to sharing similar patterns of segregation,
selected jurisprudence in housing and education will be paralleled in
Part II of this Article for the purpose of showing precedent in distin-
guishing the LIHTC tie-breaker from the initial QAP selection
process.

C. The Fair Housing Act

“It thus seems only fair, and is constitutional, that Congress should
now pass a fair housing act to undo the effects of these past State and
Federal unconstitutionally discriminatory actions.””’

The Fair Housing Act of 1968 seeks to “provide, within constitu-
tional limitations, for fair housing throughout the United States.””®
Namely, it prohibits discrimination in the sale, rental, and financing of
housing on the basis of race, color, religion, sex, national origin, famil-
ial status, or disability. Originally introduced in 1966 by the Johnson
administration, Congress passed the FHA in the wake of Dr. Martin
Luther King, Jr.’s assassination.®® Since the final statutory language
resulted from a Senate compromise amendment to an omnibus House
Civil Rights bill, the legislative history is sparse with no committee
reports, and the hearing records are limited to discussing the broad
objective of ending urban racial ghettos.'® In the decades following

93. Id.; Wenhua Di & James C. Murdoch, The Impact of the Low Income Housing Tax
Credit Program on Local Schools, 22 J. Hous. Econ. 308, 309 (2013).

94. Tracy, 7 of the Most Segregated School Systems in America, ATLANTA BLACK STAR
(May 27, 2014), http://atlantablackstar.com/2014/05/27/7-of-the-most-segregated-school-systems-
in-america/5/.

95. Orfield, supra note 53, at 1760.

96. Id. at 1761.

97. Brief for Respondent, Tex. Dep’t of Hous., supra note 16, at 3.

98. Fair Housing Act, 42 U.S.C. § 3601 (2015).

99. Robert G. Schwemm, Cox, Halprin, and Discriminatory Municipal Services Under the
Fair Housing Act, 41 Inp. L. Rev. 717, 757 (2008) [hereinafter Schwemm, Cox, Halprin].

100. Robert G. Schwemm, Discriminatory Housing Statements and §3604(c): A New Look at
the Fair Housing Act’s Most Intriguing Provision, 29 Forpuam Urs. L.J. 187, 198-99 (2001)
[hereinafter Schwemm, Discriminatory Housing].
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its passage, most states and many local governments have enacted
their own fair housing laws that are equivalent to the FHA.'°!

Sections 3604 and 3608 of the FHA contain its primary substan-
tive provisions.'*> Section 3604 prohibits discrimination in the sale or
rental of a dwelling or in the terms, conditions, or privileges of sale or
rental of a dwelling.!® Further, it bars discrimination in the “provi-
sion of services or facilities in connection therewith.”'%* The section
also forbids discriminatory intent in representing dwelling availability
for inspection, sale, or rental to a party.'® Likewise, it bans inducing
or attempting to induce the sale or rental of a dwelling by appeal to
the discriminatory motives of the seller.' Combined, these provi-
sions seek to eliminate the impact of discriminatory intent on the
availability of housing, providing a cause of action where such actions
occur.'?’

Section 3608(a) grants the United States Department of Housing
and Urban Development (“HUD?”) the authority and responsibility to
administer the provisions of the FHA.'°® The Act creates a proactive
duty for all federal executive departments and agencies to affirma-
tively further fair housing.'”® Through a 1994 executive order, Presi-
dent Clinton expanded the authority of HUD and directed stronger
measures be taken to affirmatively further fair housing in federal pro-
grams in order to better address still pervasive housing discrimina-
tion."'® The order also created the President’s Fair Housing Council, a
cabinet-level organization comprised of the heads of numerous execu-
tive agencies designed to increase coordination across the executive
branch in affirmatively furthering fair housing.!'! Simply refraining

101. Schwemm, Cox, Halprin, supra note 99, at 722 n.28.

102. Fair Housing Act §§ 3604, 3608.

103. Id. at § 3604(b).

104. Id.

105. Id.

106. Id. at § 3604(d).

107. See generally id. at. §§ 3604, 3608 .

108. Id. at § 3608(a).

109. Id. at § 3608(d) (2015) (“All executive departments and agencies shall administer their
programs and activities relating to housing and urban development (including any Federal
agency having regulatory or supervisory authority over financial institutions) in a manner affirm-
atively to further the purposes of this subchapter and shall cooperate with the Secretary to further
such purposes.”) (emphasis added).

110. Exec. Order No. 12892, 59 Fed. Reg. 29393 (Jan. 17, 1994) (declaring that if all of our
executive agencies affirmatively further fair housing in the design of their policies and adminis-
tration of their programs relating to housing and urban development, a truly nondiscriminatory
housing market will be closer to achievement).

111. Id.
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from discrimination is not enough to comply with § 3608. Govern-
mental agencies must proactively use its resources to assist with mea-
sures that end segregation and discrimination.''?

HUD officials recognized the role the agency and federal govern-
ment have played in perpetuating segregation''® in the Final Rule is-
sued by HUD:

Racially or ethnically concentrated areas of poverty merit spe-
cial attention because the costs they impose extend far beyond their
residents, who suffer due to their limited access to high-quality edu-
cational opportunities, stable employment, and other prospects for
economic success.!!'* Because of their high levels of unemployment,
capital disinvestment, and other stressors, these neighborhoods
often experience a range of negative outcomes such as exposure to
poverty, heightened levels of crime, negative environmental health
hazards, low educational attainment, and other challenges that re-
quire extra attention and resources from the larger communities of
which they are a part.''> Consequently, interventions that result in
reducing racially and ethnically concentrated areas of poverty hold
the promise of providing benefits that assist both residents and their
communities.'°

Many courts''” and scholars''® have interpreted § 3608 (d)—(e) of
the FHA to be violated by the concentration of housing designed for
low-income residents in neighborhoods that have a disproportionately
high number of racial minorities.''” Sections 3604 and 3605 are also
violated by policies that perpetuate segregation.'?’ Because segrega-
tion violates all three sections of the FHA, it makes sense that case
law and regulations addressing segregation that affect any single
clause should also be applied to the other two. This will assist in un-
derstanding how to both proactively avoid and measure segregative
effects of the LIHTC. Case law and regulations have recently devel-

112. KAWITZKY ET AL., supra note 12, at 10.

113. Roisman, Keeping the Promise, supra note 66, at 926.

114. Affirmatively Furthering Fair Housing, 78 Fed. Reg. 43709 (proposed July 19, 2013).
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117. See generally Robert Schwemm, Overcoming Structural Barriers to Integrated Housing:
A Back-to-the-Future Reflection on the Fair Housing Act’s “Affirmatively Further” Mandate, 100
Ky. L.J. 125, 137 n.74 (2011).

118. Orfield, supra note 53, at 1766 n.118, 1767 n.122; Roisman, Mandates Unsatisfied, supra
note 42, at 1026 n.82, 1027, 1043, 1044-43.
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120. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2522 (2015).
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oped regarding the scope of FHA interpretation'?! that affects each
section, or two of the three sections, but not all three. There is a
HUD regulation that clearly outlines data, policy, and process re-
quirements to ensure that certain agencies'** are complying with the
affirmatively furthering fair housing clause of § 3608. The socioeco-
nomic determinants described in detail above are incorporated into
the siting of housing to determine if fair housing is being proactively
pursued. This same information is not provided with respect to § 3604
and § 3605. This common thread is important because it supports ex-
panding the affirmatively furthering fair housing data requirements to
the LIHTC to align with the continual merger of the FHA sections.
There is an immediate need to understand the combination of FHA
sections as exemplified by ICP’s suit against the U.S. Department of
Treasury and the Office of the Comptroller of the Currency (“OCC”),
in which ICP alleges violations of §§ 3604 and 3608 of the FHA'*
under the disparate impact theory.

The justices and the respondent in the Texas case recognized the
duty the federal government must play in desegregation, but also
placed the responsibility of proving the causal link between policies
and statistical imbalance on the plaintiff.'** Without data, the plaintiff
cannot clear this hurdle. If the promise of the FHA is to be fulfilled,
acts that perpetuate racial and poverty concentration, have well-docu-
mented harmful effects on the quality of life of neighborhood re-
sidents, and are contrary to the purpose of the FHA must be subject
to challenge in courts of law. The next section will review the purpose
of the FHA and disparate impact.

D. Disparate Impact

At the heart of the Texas case is whether or not the Court will
recognize disparate impact claims under the FHA.'?> Disparate im-

121. Fair Housing Act, 42 U.S.C. § 3608(e)(5) (2015); Tex. Dep’t of Hous. & Cmty. Affairs v.
Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2519 (2015); 24 C.F.R. § 100 (2016).

122. See generally Fair Housing Act § 3608(e)(5) (grantees or subgrantees of Community
Planning and Development programs operated by the U.S. Department of Housing and Urban
Development must affirmatively further fair housing).

123. Inclusive Cmtys. Project, Inc. v. U. S. Dep’t of Treasury, No. 3:14-CV-3013-D, 2015 WL
4629635, at *1 (N.D. Tex. Aug. 4, 2014).

124. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2523 (2015); Brief of Hous. Scholars as Amici Curaie Supporting Respondent at 11, 17, Tex.
Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507 (2015) (No. 13-
1371) [hereinafter Brief of Hous. Scholars, Tex. Dep’t of Hous.].

125. Id. at 1.
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pact theory is based on the reality that private or public actions, even
taken without animus, can have a disproportionately negative impact
on particular groups, especially minorities.'*® An example taken from
employment discrimination is minimum height requirements for po-
lice officers.'?” Setting a minimum height requirement would disqual-
ify more women than men because of differences in average height
between genders.!?® Although the policy is facially neutral, it has a
disparate impact on a particular group.'?® Likewise, because of the
long history of overt racial discrimination and its long-term economic
impact in the United States, racial minorities are especially vulnerable
to disparate impact in housing.** Residential racial segregation
across the United States remains pervasive more than four decades
after the passage of the FHA. In most major metropolitan regions in
the United States, residential racial segregation is particularly
severe.'?!

A disparate impact claim allows a plaintiff to allege discrimina-
tion based on statistically disparate impacts the defendant’s facially
neutral practice has on members of a group who share a protected
characteristic.'* Defendants can avoid liability if the challenged prac-
tice is determined to have a legitimate, nondiscriminatory policy ob-
jective and the practice is necessary to attain that objective, and there
is no other practice which can achieve the same results that also has a
less discriminatory effect.!*> The Supreme Court first recognized dis-
parate impact claims in Griggs v. Duke Power, an employment dis-
crimination case in which a unanimous Court held that Title VII of the
Civil Rights Act of 1964 “proscribes not only overt discrimination but
also practices that are fair in form, but discriminatory in operation.”!?*
In Inclusive Communities, the Supreme Court primarily justifies its
holding by analogy to Griggs and similar cases finding disparate im-
pact cognizable in other civil rights statutes.'

126. Id. at 17-18.

127. Dothard v. Rawlinson, 433 U.S. 321, 327 (1977).

128. Id. at 329.

129. Id.

130. Brief of Hous. Scholars, Tex. Dep’t of Hous., supra note 124, at 1, 43-47.
131. Id. at 11.

132. Id. at 59-61.

133. Brief for Respondent, Tex. Dep’t of Hous., supra note 97, at 23.

134. Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).

135. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2543-46 (2015).
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As the Supreme Court stated, the Griggs Title VII opinion sup-
ports disparate impact liability under the FHA.'*¢ In Griggs, African
American employees of Duke Power challenged the company’s policy
of requiring high school diplomas and standardized general intelli-
gence tests for hiring and promotion.'*” Neither requirement was
shown to be significantly related to job performance.!*® The require-
ments did, however, have the effect of disproportionately disqualify-
ing African American candidates.'*®* The Griggs court specifically
rejected the argument that Title VII required a showing of intent to
discriminate before an employer could be held liable for violating the
statute.'*® To make out a prima facie case, the plaintiffs showed statis-
tical evidence that the employer’s practices led to significantly higher
rejection rate of African American applicants for a given position as
compared to white candidates.'*! The Griggs Court then shifted the
burden to the employer to show how their practice served a necessary
business function, and they could not.'*? “Governmental or private
policies are not contrary to the disparate-impact requirement unless
they are ‘artificial, arbitrary, and unnecessary barriers.’”!%?

Courts have held disparate impact claims cognizable in the con-
text of housing prior to the Texas case.'** Theories of liability in Title
VIII (housing discrimination) of the Civil Rights Act of 1964 drew
support by analogy to holdings on Title VII liability in employment
discrimination.'*> Every circuit to consider the question—eleven of
twelve—has held that the FHA prohibits facially neutral housing
practices that create disparate impacts on protected groups, even in
the absence of discriminatory intent.'*® Congress expressed a much
broader goal with the affirmatively furthering clause than merely giv-

136. Griggs, 401 U.S. at 428-30, 436.

137. Id. at 425-26.

138. Id. at 431.

139. Id. at 426.

140. Id. at 432.

141. Id. at 430 n.6.

142. Id. at 431.

143. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2524 (2015).

144. 24 CF.R. § 100.500 (2013).

145. Dana L. Miller, HOPE VI and Title VIII: How a Justifying Government Purpose Can
Overcome the Disparate Impact Problem, 47 St. Louts U. L.J. 1277, 1291 (2003).

146. Michael G. Allen et al., Assessing HUD’s Disparate Impact Rule: A Practitioner’s Per-
spective, 49 Harv. C.R.-C.L. L. Rev. 155, 156 (2014).
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ing a mechanism to redress discriminatory intent.'*” Indeed, one of
the Supreme Court’s earliest FHA cases noted that the legislative in-
tent of the clause created an obligation for proactive measures to ad-
dress existing segregation and related barriers.!*® Courts have
supported this interpretation of the affirmatively furthering clause, re-
quiring recipients of federal housing and urban development funds to
proactively initiate practices that integrate communities in addition to
practicing non-discrimination.'*

Plaintiffs have brought disparate impact claims under the FHA in
three primary contexts: lending, exclusionary zoning, and urban re-
newal.’’® Lower federal courts have found the claim cognizable in
each of these contexts.'>! In 2013, HUD supported this interpretation
by issuing a regulation that establishes standards for proving disparate
impact claims under the FHA.'>? In this Final Rule, HUD codifies the
burden-shifting framework used by a majority of federal courts con-
sidering the issue.'> Those courts recognized at least two types of
disparate impact under the FHA.'>* In the first type, a plaintiff shows
that the practice imposes a disproportionate harm on members of a
protected class.'> In the second type, a plaintiff shows that the chal-
lenged practice tends to create, reinforce, or perpetuate patterns of
racial segregation.!>® Commonly, this means the plaintiff objects to a
plan that would concentrate low-income housing in an already racially
segregated neighborhood in violation of the FHA.'>” Government of-
ficials typically counter that their programs seek to counteract blight
in those same neighborhoods where there is an existing demand for
affordable housing.'>® Although the claims may be cognizable, plain-

147. Trafficante v. Metro. Life Ins. Co., 409 U.S. 205, 211 (1972) (quoting Senator Walter F.
Mondale, “[t]he reach of the proposed law was to replace the ghettos ‘by truly integrated and
balanced living patterns’”).

148. Id.

149. See, e.g., Shannon v. U.S. Dep’t of Hous. & Urban Dev., 436 F.2d 809, 821-22 (3d Cir.
1970) (holding that the FHA requires HUD to affirmatively further fair housing by considering
the racial and socioeconomic effects of its site selection decisions for public housing).

150. Allen et al., supra note 146, at 162.

151. Id. at 159.

152. Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 11460, 11460 (Feb. 15, 2013) (to be codified at 24 C.F.R. pt. 100).
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154. Allen et al., supra note 146, at 160.
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tiffs to date have had only minimal success when bringing these law-
suits.'> Stacy Seicshnaydre’s article, which was referred to in the
Texas case opinion, finds that disparate impact claims have only a
20% success rate on appeal, and the majority of these cases that are
successful are “housing barrier” cases.'® Further complicating mat-
ters, the Court in the Texas case did not state the precise requirements
in establishing a prima facie case under the FHA and seemingly raised
the bar for pleadings.'®!

The Supreme Court recognized that “antidiscrimination laws
must be construed to encompass disparate impact claims when their
text refers to the consequences of actions and not just to the mindset
of actors.”'®* While the Texas case does not mention the FHA § 3608
duty to affirmatively further fair housing, its reasoning supports the
idea that a race-neutral approach is not sufficient for government poli-
cies when the outcome furthers segregation or leads to resegrega-
tion.'> The Third Circuit ruled on this precise issue in Shannon v.
HUD.'** In Shannon, residents of a racially integrated neighborhood
in Philadelphia sued to enjoin construction of a HUD funded housing
project.’®> They claimed the project would lead to resegregation by
further concentrating poor African Americans in an area with a high
existing population of low-income residents.'®® The Shannon court
held that the FHA prohibits HUD from funding any project that
would segregate or resegregate a neighborhood.'®” Further, it held
HUD must take racial and socioeconomic data into consideration in
project selection, calling a purely colorblind approach “impermissi-
ble.”'%® This obligation should apply to any entity—such as state and
local governments and public housing authorities—receiving federal
housing funds, such as the LIHTC.'*?

159. Stacy E. Seicshnaydre, Is Disparate Impact Having Any Impact? An Appellate Analysis
of Forty Years of Disparate Impact Claims Under the Fair Housing Act, 63 Am. U. L. REv. 357,
363 (2013) [Seicshnaydre, Disparate Impact).

160. Id. at 363, 401-02.

161. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2523 (2015).

162. Id. at 2518.

163. Id. at 2524-25.

164. Shannon v. U.S. Dep’t of Hous. & Urban Dev., 436 F.2d 809, 811-12 (3d Cir. 1970).

165. Id. at 811.

166. Id. at 812.

167. Id. at 821.

168. Id. at 820.

169. Allen et al., supra note 146, at 186.
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The FHA clearly envisions disparate impact claims as a means of
furthering its legislative purpose of eliminating racial segregation in
housing across the United States. The 1988 Amendments to the FHA
support this position.!”® By the time of the amendments, nine circuit
courts of appeals had concluded the FHA encompassed disparate im-
pact claims and Congress retained the statutory text.!”! Disparate im-
pact claims are consistent with the FHA’s central purpose.'’ “The
FHA, like Title VII and the ADEA, was enacted to eradicate discrim-
inatory practices within a sector of our Nation’s economy.”'”® Recog-
nition of disparate impact liability under the FHA also plays a role in
uncovering discriminatory intent, especially from within local, state
and, federal housing agencies."’* The FHA aims to ensure that a clear
national policy of fair housing can be achieved in the United States
without arbitrarily creating discriminatory effects or perpetuating
segregation.'”

Yet, in spite of the clearly defined goals of the FHA, it has not
been very effective in reversing the entrenched patterns of racial seg-
regation of housing in the United States.'’® Some commentators
blame this lack of efficacy on weak enforcement scheme, staffing
problems, and delays in remedial actions.!”” Aside from enforcement
issues, HUD’s core goals are often seen to be in conflict with one an-
other. One goal is to affirmatively further fair housing and another is
to “spur economic growth in distressed neighborhoods.”'”® This con-
flict has played out throughout the history of public housing in the
United States and most recently in the allocation of LIHTC tax cred-
its.!”® The view that these are competing economic interests, together

170. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2519 (2015).

171. Id.

172. Id. at 2521.

173. Id.

174. See 144 Cong. Rec. 2281, 2527-28 (Feb. 6, 1968) (noting Senator Edward Brooke stated,
“Today’s Federal housing official commonly inveighs against the evils of ghetto life even as he
pushes buttons that ratify their triumph — even as he ok’s public housing sites in the heart of
Negro slums, releases planning and urban renewal funds to cities dead-set against integration,
and approves the financing of suburban subdivisions from which Negroes will be barred. These
and similar acts are committed daily by officials who say they are unalterably opposed to segre-
gation, and have the memos to prove it.”).

175. Title VIII: Fair Housing and Equal Opportunity, U.S. DEP'T oF Hous. & UrBAN DEv.,
(Sept. 24, 2007), http://portal.hud.gov/hudportal/ HUD?src=/program_offices/fair_housing
equal_opp/progdesc/title8.

176. Johnson, supra note 71, at 1191-92.

177. Id. at 1207.

178. Miller, supra note 145, at 1278.

179. See id. at 1279-81.
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with local prejudices, mismanagement, and barely disguised animus
had led to a legacy of physical isolation, bad neighborhoods, poverty,
and racial concentrations.'®® However, the district court refused to
accept this bifurcation of housing civil rights objectives in its opinion
and insisted that the two clauses can work together.'®! Further, HUD
is obligated to use its funds to prevent segregation and discrimination.
With its recent rulemaking on disparate impact claims and the Su-
preme Court’s endorsement in the Texas case, HUD may be seeking a
new direction for addressing the long-standing de facto segregation in
the United States.

II. TEXAS DEPT. OF HOUSING & COMMUNITY AFFAIRS
V. THE INCLUSIVE COMMUNITIES PROJECT, INC.

In January 2015, the Supreme Court heard oral arguments in
Texas Department of Housing and Community Affairs v. The Inclusive
Communities Project, Inc.'®> The case presents two connected ques-
tions: are disparate impact claims cognizable under the FHA, and if
so, what are the standards and burdens of proof that should apply?
The FHA forbids landlords, homeowners, state housing authorities,
and others to discriminate against any person “because of” race.'®?
The Court granted certiorari twice before to resolve the issue of dispa-
rate impact liability under the FHA, but both cases settled before oral
arguments. '8

180. See id. at 1279-80.

181. E.g., Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 860 F. Supp.
2d 312 (N.D. Tex. 2012)

182. Brief for Respondent, Tex. Dep’t of Hous., supra note 97, at 18 (ICP is a Dallas based
non-profit organization that assists low-income persons in finding affordable housing and that
seeks racial and socioeconomic integration in Dallas housing. In particular, ICP works with
African-American families who are eligible for the Dallas Housing Authority’s Housing Choice
Voucher program. ICP assists voucher participants who want to move into non-minority areas in
obtaining apartments in non-minority suburban neighborhoods by offering counseling, assisting
in negotiations with landlords, and providing financial assistance (for example, security depos-
its). At times, ICP must provide “landlord incentive bonus payments” to landlords to secure
housing for voucher families. J.A. 133-134. One of ICP’s purposes is to assist families who want
housing in areas with better schools. J.A. 133 n.3.).

183. 42 U.S.C. §§ 3604(a), 3605(a) (2012).

184. See Twp. of Mt. Holly v. Mt. Holly Gardens Citizens in Action, Inc., 658 F.3d 375, 377,
379-80 (3d Cir. 2011), cert. denied, 134 S. Ct. 636 (2013) (mem.). In Mt. Holly Gardens Citizens
in Action, Inc. v. Twp. of Mount Holly, residents of the New Jersey Township of Mount Holly
brought suit, claiming that the Township’s proposed plan to redevelop their neighborhood vio-
lated the FHA because it had a disparate impact on minority groups. The redevelopment plan
would force out most of the minority residents of the neighborhood, with only 56 planned hous-
ing units being deed-restricted as affordable housing and only 11 of those being offered on a
priority basis to displaced residents. The Township would redevelop the remaining property as
lower-density housing to be marketed well outside the price range of current residents. Id. at
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The Department administers the federal LIHTC program and
uses a set of state law-mandated criteria for scoring project priority.'®>
ICP is an explicitly race-conscious non-profit organization seeking to
“assist Black or African-American Dallas Housing Authority Section
8 families in finding housing opportunities in the suburban communi-
ties in the Dallas area.”'® ICP sued the Department in 2008, accusing
it of “disproportionately allocat[ing]” tax credits to properties located
in minority-populated areas.'® ICP demanded injunctive relief re-
quiring the Department “to allocate Low Income Housing Tax Credits
in the Dallas metropolitan area in a manner that creates as many
LIHTC-assisted units in nonminority census tracts as exist in minority
census tracts.”'®®

Although the district court found that ICP had failed to prove
disparate-treatment and dismissed its equal-protection and § 1982
claims, the district court concluded that ICP established a prima facie
case by showing the Department “disproportionately approved tax
credits for non-elderly developments in minority neighborhoods, and,
conversely, has disproportionately denied tax credits for non-elderly
housing in predominately Caucasian neighborhoods.”!%° “Specifically,
the district court found that the Department ‘approved tax credits for
49.7% of proposed non-elderly units in 0% to 9.9% Caucasian areas,
but only approved 37.4% of proposed non-elderly units in 90% to
100% Caucasian areas’” and . . . 92.29% of [low-income housing tax
credit] units in the city of Dallas were located in census tracts with less
than 50% Caucasian residents.' The statistical disparity establishes

377, 379-80; Gallagher v. Magner, 619 F.3d 823, 829 (8th Cir. 2010), cert denied, 132 S. Ct. 1306
(2012) (mem.). In Gallagher v. Magner, owners of rental property in St. Paul, Minnesota, chal-
lenged the city’s enforcement of its housing code claiming disparate impact on minority re-
sidents. Owners claimed the city favored owner-occupied housing over rental property, with
inspectors conducting proactive “sweeps” that disproportionately targeted minority housing. /d.
at 829.

185. Petition for Writ of Certiorari, Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys.
Project, Inc., 135 S. Ct. 2507 (2015) (No. 13-1371), at *3-4.

186. Id. at 6.

187. Id.

188. Id. at 7.

189. Brief for the Petitioners at 7-8, Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys.
Project, Inc., 747 F.3d. 275 (5th Cir. 2014) (No. 13-1371) [hereinafter Brief for the Petitioners,
Tex. Dep’t of Hous.]

190. Tex. Dep’t of Hous. & Cmty. Aff. v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2514
(2015); Brief for the Petitioners, Tex. Dep’t of Hous., supra note 189, at 8; see also Complaint at
15-16, 25, Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 2015 WL
4629635 (N.D. Tex. 2014) (No. 3:14-cv-03013-D) (“The degree of racial segregation by distress
levels is shown by a comparison of LIHTC units with renter occupied multifamily units. 91% of
City of Dallas non-elderly LIHTC units are in 50% or greater minority census tracts with Trea-
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the prima facie case, shifting the burden of proof to the Department
to show its actions furthered a legitimate government interest and that
no alternative course of action could be adopted that would enable
the interest to be served with less discriminatory impact.'®!

The Department countered that the statistical disparity was a di-
rect result of federal and state laws “requiring the Department to
award low-income housing tax credits according to fixed criteria, some
of which are correlated with race.”'®> However, it is important to note
the District Court’s opinion on this issue. Section 26 of the Internal
Revenue Code requires that state housing agencies allocate all
LIHTC credits pursuant to a QAP. Part of the definition of a QAP is
“...any plan which . . . gives preference in allocating housing credit
dollar amounts among selected projects to . . . projects which are lo-
cated in qualified census tracts . . . “!** This section does not require
the preference be given to projects in QCTs be instituted as an initial
threshold. Rather, this preference is given among projects that have
already been selected. This important distinction means that projects
located in a QCT do not have to be preferred over projects in higher-
income areas. The District Court saw that compliance with these laws
qualified as a legitimate governmental interest, but also held the De-
partment failed to prove the absence of any alternative that would
reduce the disparity in approval rates.!®* The District Court ques-
tioned why the Department had not included additional criteria'®>
that would reduce the disparity in approval rates for LIHTC applica-
tions.'® 1In its ruling, the District Court mandated changes to the De-
partment’s selection criteria designed to increase the availability of
LIHTC in non-minority dominated areas and required the Depart-

sury CDFI Distress Index 3 or 4. Only 59% of all City of Dallas renter occupied multifamily
units are in 50% or greater minority census tracts with Treasury CDFI Distress Index 3 or 4, the
highest levels of distress.”).

191. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2514-15 (2015).

192. 26 US.C.A. § 42(d)(4)(C)(iii) (2015); Petition for Writ of Certiorari, supra note 185, at
*9.

193. 26 U.S.C.A. § 42(m)(1)(B)(i)-(ii).

194. Id. at 331.

195. Id. at 327, 329.

196. Under Texas’s QAP, applicants that meet threshold criteria are scored and ranked by a
point system that prioritizes ten state statutory criteria. Brief for the Petitioners, Tex. Dep’t of
Hous., supra note 189, at *4-5; TEx. Gov't CopE ANN. § 2306.6710(b)(1)(A)-(K) (West 2015).
As Texas interprets the scheme, petitioners have discretion to consider additional scoring crite-
ria, but may not give those criteria greater weight in its scoring process than the federal and state
statutory criteria. Petitioners may also take into account discretionary factors outside the scoring
process. Op. Tex. Att’y Gen. GA-0208 (2004).
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ment to submit annual reports to the court for a five year period, cer-
tifying that “no further violations of the FHA occurred” and it was
removing any “lingering effects” of past discrimination.'®”

The District Court ordered the Department to submit a plan to
revise their LIHTC allocation process in order to comply with the
opinion and order issued by the District Court.'”® On November 22,
2013, the Department submitted its annual report connection with the
remedial plan ordered by the District Court for the Northern District
of Texas. Among the required implementations in the Texas QAP,
the Department made the following changes:

1) Include in the QAP the additional below-the-line criteria re-
garding the quality of public education and anti-concentration and
remove all other “Development Location” criteria;

2) Continue to include in the QAP criteria for disqualifying
proposed development sites that have undesirable features and in-
corporate the process of identifying and addressing other poten-
tially undesirable site features;

3) Conduct an annual disparate impact analysis; and

4) Adopt a tie breaker that favors an application proposing de-
velopment in a high opportunity area.!””

One race-neutral change made by the Department to reduce the
segregated effects of its LIHTC program was to provide equal points
to projects located in high income and low-poverty areas.?” Since
making this change, the number of LIHTC units in suburban neigh-
borhoods in the state of Texas has increased.”®® After the state
changed its formula, developers proposing projects in high-opportu-
nity areas received more points than they had before and built tax-
credit developments in the suburbs, according to Betsy Julian, the ex-
ecutive director of Inclusive Communities.*?

197. Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 2012 WL 3201401,
at *4 (N.D. Tex. 2012).

198. Brief for Respondent, Tex. Dep’t of Hous., supra note 97, at 27.

199. A high opportunity area refers to an area as used in this report refers to an area that
qualifies on the Opportunity index as set forth in the Department’s QAP. For Texas definition,
see Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 860 F. Supp. 2d 312,
324-24 (N.D. Tex. 2012).

200. Id. at 320.

201. Alana Semuels, The U.S. Supreme Court Walks a Fine Line on Race, ATLAaNTIC (June
25, 2015), http://www.theatlantic.com/business/archive/2015/06/supreme-court-fair-housing-seg-
regation/396860/; Defendant’s Annual Report Regarding Low-Income Housing Tax Credits at 5,
50-53, Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 860 F. Supp. 2d 312
(N.D. Tex. 2012) (No. 3:08-CV-0546-D).

202. Semuels, supra note 201.
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At approximately the same time that the Department appealed to
the Fifth Circuit, HUD issued a regulation that establishes standards
for proving disparate impact claims under the FHA.?** The HUD reg-
ulation states the FHA imposes liability on any practice that causes
discriminatory effects, including any practice that “actually or predict-
ably results in a disparate impact on a group of persons or creates,
increases, reinforces, or perpetuates segregated housing patterns be-
cause of race, color, religion, sex, handicap, familial status, or national
origin.”?** HUD also proposes a burden-shifting framework for dis-
parate impact analysis similar to that used by the district court in the
Texas case. Citing prior decisions, the Fifth Circuit held that the FHA
provides for disparate impact liability,?*> but the Fifth Circuit had no
precedent upon which to base a standard for proving a disparate im-
pact claims. The Fifth Circuit adopted the new HUD regulations and
remanded to the district court to apply them.?"

In its briefs, the Department argues FHA’s unambiguous text
precludes disparate impact claims because the Act focuses on “actions
with respect to the targeted individual”—not on the “effects of the
action.”?”” The FHA does not include the phrase “adversely affect,”
which the Court found dispositive to establish disparate impact liabil-
ity.?”® The Department extends the argument, stating that reading
disparate impact liability into Title VIII at all was based on an errone-
ous textual interpretation in Griggs v. Duke Power.?® They urge the
Court not to expand the interpretation beyond the bounds of Title
VII, stating it can remain in force under the principles of stare deci-
sis.?!® Finally, the Department contends the 1988 amendments to the

203. Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 11460, 11460 (Feb. 15, 2013) (to be codified at 24 C.F.R. pt. 100).

204. 24 C.F.R. § 100.500(a) (2013).

205. See Artisan/Am. Corp. v. City of Alvin, 588 F.3d 291, 295 (5th Cir. 2009); Simms v. First
Gibraltar Bank, 83 F.3d 1546, 1555 (5th Cir. 1996).

206. Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, 747 F.3d. 275,
282-83 (5th Cir. 2014).

207. Reply Brief for the Petitioners, Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys.
Project, Inc., 135 S. Ct. 2507 (No. 13-1371), 2015 WL 179407, at *1-2; see also Smith v. City of
Jackson, 544 U.S. 228, 268, n.6 (2005) [hereinafter Reply Brief for the Petitioners, Tex. Dep’t of
Hous.].

208. Compare Smith, 544 U.S. at 236 n.6 with Watson v. Fort Worth Bank & Trust, 487 U.S.
977, 991 (1988) (finding no disparate impact liability under ADEA § 4(a)(1) due to lack of the
phrase “adversely affect,” but concluded ADEA § 4(a)(2) could be construed to establish dispa-
rate impact liability due to its inclusion).

209. See generally Griggs v. Duke Power Co., 401 U.S. 424 (1971) (holding that that aptitude
tests used in hiring practices that disparately impact minorities must be reasonably related to the
job).

210. Reply Brief for the Petitioners, Tex. Dep’t of Hous., supra note 207, at *6-7.
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FHA “did not ratify the courts of appeals’ decisions that erroneously
recognized FHA disparate-impact claims.”*!!

The Department also makes a constitutional avoidance argument,
claiming that finding disparate impact liability means the government
can require or coerce race-based decision making, leading to further
constitutional violations of equal protection. The constitutional
avoidance canon does not require a constitutional violation; it re-
quires only constitutional doubt. There is a serious argument that
FHA disparate impact liability would violate the Equal Protection
Clause. FHA disparate impact claims would force each regulated en-
tity to evaluate the racial outcomes of its housing decisions and make
race-based decisions to avoid liability. The Department claims this is
far more than merely nudging regulated entities to use “race-con-
scious” mechanisms.

The Department maintains disparate impact liability is inconsis-
tent with the legislative purpose of the FHA. They argued that this
was supported by Congress’ identification of the primary purpose of
the FHA as “provid[ing], within constitutional limits, for fair housing
throughout the United States.”?'? The Court confirmed that the FHA
was intended to ensure fair housing for all Americans, not only those
groups that had been directly harmed by prior housing discrimina-
tion.?"® Appellant’s arguments went on to assert that disparate impact
liability interferes with programs intended to help lower-income com-
munities, where minorities are often overrepresented.?'* It would di-
vert resources from poorer neighborhoods, reduce the stock of decent
affordable housing in those neighborhoods, and prevent municipal
housing authorities from mitigating urban blight.>'> Further, the De-
partment contends that disparate impact liability is unnecessary to
achieve the FHA’s purpose because evidence of discriminatory intent
is not needed to prevail on a disparate treatment claim. “Disparate
treatment liability can be based on the totality of the circumstances,
including evidence of disparate impact.”?'¢

ICP counters that both the legislative intent and statutory con-
struction of the FHA supports the validity of disparate impact

211. Id. at *8.

212. 42 U.S.C. § 3601 (2012).

213. Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 210 (1972).

214. Reply Brief for Petitioners, Tex. Dep’t of Hous., supra note 207, at *20.
215. Id.

216. Id. at 21.
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claims.*!” Appellee focused on Congressional intent as manifested by
prior court decisions and federal regulations.?’® Congress enacted the
FHA to remedy the perpetuation of racial segregation that denies mi-
nority families the freedom to choose dwellings within their means but
outside the intentionally created racial ghettos. ICP states that the
disparate impact proof standard adopted by the district court and
HUD includes perpetuation of racial segregation, Congress’ primary
focus. Restricting affordable housing choices to racial minority neigh-
borhoods perpetuates the existing racial segregation created and
maintained by intentional government action and private accommoda-
tion. Liability for perpetuation of racial segregation is based on the
harm that racial segregation inflicts on the entire community, minori-
ties and non-minorities.**?

ICP relied on the fact that Congress has determined the need for
the FHA on a continual basis since the enactment of the FHA.?*° ICP
asserted that congressional sponsors of the FHA meant to set a broad
remedial purpose for the Act, and that the broad construction of the
FHA to include non-intentional discrimination is justified by Congres-
sional findings that the discrimination making units unavailable was
not just discrimination based on personal prejudice.**!

ICP argues that proof of intentional discrimination is not re-
quired because the unique legal context and structure of the FHA
shows that a perpetuation of segregation causes a disparate impact,
and therefore is a violation of the Act.?>*> ICP asserts “the text of the
FHA does not explicitly require proof of intent in order to establish
most discriminatory housing practices and such a requirement should
not be construed into the text.” Section 3604(a) and section 3605(a),
and (b) do not include the words intent, purpose, or motive.?*> The
canons of statutory construction do not support reading intent into the
requirements of those provisions outside Congress’ express statutory
language.”** Further, the broad purpose set for the FHA in § 3601

217. Brief for Respondent, Tex. Dep’t of Hous. supra note 97, at 32-35, 42-47.
218. Id. at 54-56.

219. Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 211 (1972).

220. Brief for Respondent, Tex. Dep’t of Hous., supra note 97, at 42.

221. Id. at 44, 46.

222. Id. at 42.

223. Id. at 48.

224. See Lamie v. United States Trustee, 540 U.S. 526, 534 (2004); Cent. Bank of Denver v.
First Interstate Bank, 511 U.S. 164, 176-77 (1994).
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argues against the inclusion of an intent requirement as a matter of
statutory construction.

A. The Texas Case Holding

The United States Supreme Court held disparate impact claims
cognizable under FHA § 3604(a) and § 3605.%>° Yet, Justice Ken-
nedy’s majority opinion was careful to limit the reach of such claims as
exemplified by the statement, “[d]isparate-impact liability mandates
the ‘removal of artificial, arbitrary, and unnecessary barriers,” but
does not displace valid governmental policies.”?*® In order to success-
fully present a prima facie case for disparate impact under the FHA,
plaintiffs must show not only that a statistical disparity having an ad-
verse impact on a protected class exists, but also point to evidence that
the defendant’s policies or practices actually caused the disparity.?*’
Therefore, race-neutral policies only violate the FHA if they can be
pointed to as the reason for the perpetuation of racial segregation or
another adverse impact on a minority group.>”® The process and addi-
tional rationale for this data already exists within the HUD Rule for
Affirmatively Furthering Fair Housing.?*® The Court provided an ex-
ample of a claim that would fail to clear this hurdle for a prima facie
case — a housing investment decision that involved a multi-factor
analysis.?? Part IV of this Article asserts that this holding emphasizes
the need for data to better understand the relationship between poli-
cies and segregation in order for this causal link to be proved or dis-
proved. Part IV also critiques the housing investment example
through the lens of affirmative action in order to illustrate the signifi-
cance of the LIHTC program’s tie-breaker mechanism.

The Court’s decision endorsed forty years of practice under the
FHA, during which eleven federal appellate courts adopted the dispa-

225. Tex. Dept. of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2525 (2015).

226. Id. at 2522.

227. Id. at 2523.

228. There are two ways to prove a prima facie case of discrimination under the FHA with-
out showing intent. The first is to show a greater adverse impact on one racial group than on
another. The second is to show the perpetuation of racial segregation which harms the entire
community. Metro. Hous. Dev. Corp. v. Vill. of Arlington Heights, 558 F.2d 1283, 1290 (7th Cir.
1977), cert. denied, 434 U.S. 1025 (1978); 24 C.F.R. § 100.500(a) (2013).

229. Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42272 (July 16, 2015) (to be codi-
fied at 24 CF.R. pt. 5, 91, 92).

230. Tex. Dept. of Hous. & Cmty. Affairs, 135 S. Ct. at 2523-24.
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rate impact theory of liability.>*! Various federal agencies, including
HUD, the agency primarily responsible for enforcing the FHA, have
interpreted the statute to allow disparate impact liability.>*> In this
regard, the opinion is not a radical change to existing jurisprudence,
with the Court comparing the FHA to Title VII of the Civil Rights
Act of 1964 and the ADEA.*? Specifically, the Court drew a direct
parallel between the results-oriented language “otherwise make un-
available” of the FHA, with “otherwise adversely affect” in Title
VIL.>** The Court extended the reasoning of Griggs and Smith to the
FHA.

The Court affirms that disparate impact claims are “consistent
with the FHA’s central purpose.”> The purpose of the FHA is to
eradicate discriminatory practices within housing throughout the
United States.>*® The FHA seeks to prevent the unfair exclusion of
minorities from neighborhoods without proper justification. It accom-
plishes this purpose by barring intentional discrimination and other
overt measures, such as municipalities banning certain kinds of hous-
ing. “Recognition of disparate impact liability under the FHA also
plays a role in uncovering discriminatory intent,” by permitting plain-
tiffs to counteract disguised prejudices and covert animus.>’

While the circuit courts have unanimously held disparate impact
cognizable, they employed a variety of analytic methods in applying
the standard.>*® Most of the circuits used either a burden-shifting
framework similar to the final rule**® or adopted a multi-factor analy-
sis.?*® Some circuits, although recognizing disparate impact liability,
did not adopt either approach.?*' The Court upheld HUD’s February
2013 rule implementing the FHA’s discriminatory effects standard.?*

231. Robert G. Schwemm, Fair Housing Litigation After Inclusive Communities: What’s New
and What’s Not, 115 CorLum. L. REv. SIDEBAR 106, 106 (2015) [hereinafter Schwemm, Fair
Housing Litigation After Inclusive Communities].

232. Id.

233. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2516-17.

234. Id. at 2519.

235. Id. at 2521.

236. Id.

237. Id. at 2522.

238. Allen et al., supra note 146, at 159.

239. See, e.g., Lapid-Laurel, L.L.C., v. Zoning Bd. of Adjustment, 284 F.3d 442, 446 (3d Cir.
2002).

240. See, e.g., Cent. Alabama Fair Hous. Ctr. v. Magee, 835 F. Supp. 2d 1165, 1195-96 (M.D.
Ala. 2011).

241. Allen et al., supra note 146, at 162.

242. Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 32, 11460 (Feb. 15, 2013) (to be codified at 24 C.F.R. pt. 100).
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The rule established a three-part burden-shifting framework for estab-
lishing a disparate impact claim.**

First, the plaintiff makes a prima facie case by showing disparate
impact. This showing typically requires a statistical analysis establish-
ing adverse impact or perpetuation of segregation.?** HUD’s rule is
careful not to require specific statistical evidence of disparate impact;
rather, it allows plaintiffs to make the most persuasive case possible.
The Court in the Texas Department of Housing & Community Affairs
case, however, adds a significant requirement to establishing the
prima facie case. Plaintiffs must not only show a statistically signifi-
cant impact, they must also provide evidence that the challenged prac-
tice or policy causes the impact.**> Therefore, it is not sufficient to
simply prove a resulting effect; the plaintiff, at the pleading stage,
must provide evidence to link the statistical outcome directly to the
challenged practice.?*®

Next, the burden of proof shifts to the defendant to show the
challenged practice is necessary to achieve a substantial, legitimate,
and nondiscriminatory interest. “An important and appropriate
means of ensuring that disparate impact liability is properly limited is
to give housing authorities and private developers leeway to state and
explain the valid interest served by their policies.”**” The Court ex-
plains that a public interest exception exists, analogous to the “busi-
ness necessity” defense under Title VII.>*® Finally, the burden shifts
back to the plaintiff to show that the interest could be served by an-
other practice with a less discriminatory effect.?*”

Although it adopts the HUD rule and analytical framework, the
Court provides a narrow interpretation of disparate impact liability.
The opinion claims that disparate impact claims have “always been
properly limited in key respects.””® And, “[tjhe FHA is not an in-
strument to force housing authorities to reorder their priorities.”?!
Any analysis must provide housing authorities and private developers

243. Id. at 11460.

244. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S.Ct. 2507,
2523 (2015).

245. Id.

246. Id. at 2523.

247. Id. at 2522.

248. Id. at 2522-23.

249. Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 32 11460, 11460.

250. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S.Ct. at 2522.

251. Id.

2016] 135



Howard Law Journal

with leeway to state and explain their valid interests. The Court re-
manded the case for re-determination based on the burden-shifting
framework with its expressed limitations. On remand, the district
court concluded that ICP’s disparate impact claim should be decided
under this burden-shifting approach adopted by HUD and the Fifth
Circuit, and the court would begin its analysis under the new approach
by first determining whether ICP has established a prima facie case
for disparate impact.>>

B. Limiting Disparate Impact

Although the Court wholly recognized the disparate impact
claims under FHA, it set limitations on the scope of such claims. Jus-
tice Kennedy took great pains to justify the holding by analogizing the
FHA to Title VIII and ADEA jurisprudence and adopting the limita-
tions in those cases. The most significant limitation is the causality
requirement that “a disparate impact claim that relies on a statistical
disparity must fail if the plaintiff cannot point to a defendant’s policy
or policies causing that disparity.”?>> The Court went on to assert
that, “[a] robust causality requirement ensures that ‘racial imbalance
. . . does not, without more, establish a prima facie case of disparate
impact’ and thus protects defendants from being held liable for racial
disparities they did not create.”®>* According to the Court, disparate
impact liability is likely to lead to racial quotas and other “serious
constitutional questions” without stringent limitations at the pleadings
stage of a lawsuit.?>> Indeed the Court indicates that if ICP cannot
show causation on remand, the case should be dismissed.?>°

The Court identified examples of circumstances that would show
a prime facie case of disparate impact. Unlawful zoning laws or hous-
ing restrictions that exclude minorities from certain neighborhoods
without sufficient justification “reside in the heartland of disparate im-
pact liability.”>” Specifically, the Court cited cases where zoning or-
dinances prohibited the construction of multi-family rental units and
St. Bernard Parish’s infamous “blood relative” rental restriction ordi-

252. Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs (Inclusive I1I), No.
3:08-CV-0546-D, 2015 WL 5916220, at *1, *12 (N.D. Tex. Oct. 8, 2015).

253. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S.Ct. at 2523.

254. Id. (citing Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 653 (1989) superseded by
statute on other grounds, 42 U.S.C. § 2000e-2(k)).

255. Id.

256. Id. at 2524.

257. Id. at 2521-22.
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nance.”>® The Court also mentions disparate impact claims can vindi-
cate private developer rights against a municipality’s arbitrary or
discriminatory ban on the construction of housing types.>*

Yet, when it comes to vindicating the Congressional intent in the
FHA of created integrated neighborhoods,>®° the Court is a bit more
circumspect. The opinion provides several scenarios where a plaintiff
would be unable, or very unlikely, to make out a prima facie case.
First, one-time investment decisions, such as a single deal by a private
developer would be virtually immune from disparate impact claims.?®!
There is simply no way to show that a single, prospective development
caused an existing statistical disparity. Arguably, all one-time deci-
sions become immune to disparate impact claims under this causality
requirement. Next, if federal law limited agency discretion, then the
plaintiff cannot show sufficient causality for a prima facie case. Gov-
ernmental policies must be “artificial, arbitrary, and unnecessary bar-
riers” to trigger liability.?%?

The most far reaching limitation expressed by the Court was that
it “may be difficult to establish causation” with a multi-factor analysis
that go into investment decisions to build or renovate housing.?®®> This
case concerned exactly this scenario, with ICP claiming the Depart-
ment’s allocation of tax credits led to disparate impacts, as evidenced
by the segregated housing patterns in the city of Dallas. This Article
will focus on this limitation. It concerns more than simply this case,
because it is a requirement of federal law that all LIHTC programs
consider multiple factors in awarding the credits. There is a competi-
tive selection process for the LIHTC program, and the qualified appli-
cation plan that each state uses involves the awarding of points for a
number of elements related to the proposed project. This is detailed
in Part III of this article. If, on remand, this case is dismissed for fail-
ure to show causation, as hinted by the Court, then this would serve as
an extremely difficult barrier for bringing a disparate impact claims
due to actions done pursuant to the LIHTC program, the primary way
that affordable housing is created and maintained in the United
States.

258. Id. at 2522.

259. Id.

260. Id. at 2537 (Alito, J., Scalia, J., & Thomas J., dissenting).

261. Id. at 2523.

262. Id. at 2524 (quoting Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971)).
263. Id. at 2523-24.
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The Court reasons that this limitation is necessary in order to
avoid stifling the goal of urban revitalization. “It would be paradoxi-
cal to construe the FHA to impose onerous costs on actors who en-
courage revitalizing dilapidated housing in our Nation’s cities merely
because some other priority might seem preferable. Entrepreneurs
must be given the latitude to consider market factors.”?¢* The Court
seeks to avoid a “double bind of liability,” where developers or agen-
cies must decide between rejuvenating existing inner city neighbor-
hoods and promoting new low-income housing in suburban
communities.?®> “If the specter of disparate-impact litigation causes
private developers to no longer construct or renovate housing units
for low-income individuals, then the FHA would have undermined its
own purpose as well as the free-market system.”?%¢

The broader concern expressed by the Court is making disparate
impact claims so expansive as to inject racial considerations into all
housing decisions. “Difficult questions might arise if disparate-impact
liability under the FHA caused race to be used and considered in a
pervasive and explicit manner to justify governmental or private ac-
tions that, in fact, tend to perpetuate race-based considerations rather
than move beyond them.”?*” Unfortunately, other than the well-worn
admonition against racial quotas, the Court did not further illuminate
what “difficult questions” or “special dangers” might arise. This con-
cern seems to echo the Department’s argument that recognizing dis-
parate impact claims would lead to government agencies being forced
to make decisions based on race. Arguably, this would be a violation
of the Equal Protection Clause.?*®

Yet, the Court cannot completely avoid the specter of race, even
in its own decision. The Court acknowledges the FHA’s purpose and
role in eliminating racial isolation.

264. Id. at 2523.

265. Id.; see also Miller, supra note 145, at 1301 (“Efforts to bring about more integrated
living patterns cannot be relegated merely to public housing developments.”); Id. (citations omit-
ted) (“Truly effectuating the policy underlying the FHA requires reinvestment in minority neigh-
borhoods so that these neighborhoods “are no longer deprived of essential public and private
resources.”). Yet more recent HUD studies indicate simply adding low-income housing does not
have a revitalizing effect on very poor, segregated neighborhoods. See Orfield, supra note 53, at
1756.

266. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2524.

267. Id.

268. See, e.g., Walker v. Mesquite, 169 F.3d 973, 982-87 (5th Cir. 1999), cert. denied, 528 U.S.
1131 (2000) (holding a “race-conscious remedial measure” did not pass strict scrutiny for not
being narrowly tailored, but opined that a race-neutral policy based on a proxy, such as low-
income, would be a valid solution).
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Much progress remains to be made in our Nation’s continuing
struggle against racial isolation. . . The FHA must play an important
part in avoiding the Kerner Commission’s grim prophecy that ‘[o]ur
Nation is moving toward two societies, one black, one white-sepa-
rate and unequal.’. . . The Court acknowledges the Fair Housing
Act’s continuing role in moving the Nation toward a more inte-
grated society.?®?

In 1968, the Kerner Commission, created in response to the 1967
race riots, call not only for improvement of public housing and efforts
to produce mixed-income neighborhoods, but expressly for policies to
racially integrate housing across urban and suburban America.?’® The
resolution of how to simultaneously “move beyond” explicit racial
considerations while realizing the necessary and intended racial goals
of the FHA is still an open question.

After a thorough examination, the U.S. Supreme Court contin-
ued its support and interpretation that disparate impact, a traditional
claim in employment law matters arising from Title VII, applies to the
Fair Housing Act.?”! The Supreme Court stated,

Recognition of disparate-impact claims is consistent with the FHA’s

central purpose. The FHA, like Title VII and the ADEA, was en-

acted to eradicate discriminatory practices within a sector of our

Nation’s economy. . . . These unlawful practices include zoning laws

and other housing restrictions that function unfairly to exclude mi-

norities from certain neighborhoods without any sufficient justifica-

tion. Suits targeting such practices reside at the heartland of
disparate-impact liability.?”?

Both the cognizability of disparate impact under the FHA and
the limitation on the scope of this theory raise interesting questions
for the future of LIHTC. This Article capitalizes on the increased at-
tention on affordable housing and the Fair Housing Act by advocating
for an enhanced use of data that indicate housing quality, patterns of
segregation, and the socioeconomic determinants that create higher
opportunity neighborhoods.

269. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2525-26.

270. Id. at 2516; see also REPORT OF THE NATIONAL ADVISORY CoMMISSION ON CrviL Dis-
ORDERS, ch. 16 (1968), http://www.eisenhowerfoundation.org/docs/kerner.pdf (“We believe that
the only possible choice for America is . . . a policy which combines ghetto enrichment with
programs designed to encourage integration of substantial numbers of Negroes into the society
outside the ghetto.”).

271. 42 U.S.C. §§ 3601-3619, 3631.

272. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2521-22 (citations omitted).
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1. THE LOW INCOME HOUSING TAX CREDIT
PROGRAM

The LIHTC program is one of the largest federal programs that
provides a subsidy for the development and rehabilitation of afforda-
ble housing.?’”? LIHTC provides an indirect federal subsidy for low-
income housing by granting tax credits on federal income.?”* In its
simplest form, LIHTC “subsidizes the acquisition, construction, and/
or rehabilitation of rental property by private developers.”?”> LIHTC
pursues its goals by providing a dollar-for-dollar tax credit for federal
taxes owed, over a ten-year period.?’° The program has distributed
over $7.5 billion in federal tax credits and preserved or developed mil-
lions of housing units.?”” The LIHTC program has placed over 2.2
million units into service in a twenty-six-year period.?’”® Additionally,
“LIHTC gives state and local LIHTC -allocating agencies the
equivalent of nearly $8 billion in annual budget authority to issue tax
credits for acquisition, rehabilitation, or new construction of rental
housing targeted to low-income households.”?”® The sheer size of the
program is, unfortunately, not an indication of success of affirmatively
furthering fair housing. Multiple reports from governmental agencies
to Congress have been critical of the program.?*°

The Low Income Housing Tax Credit (“LIHTC”) program finds
its roots in a long, daunting history of the pursuit of equality, detailed
earlier in this article. The LIHTC program was created as part the
Tax Reform Act of 1986.>" The United States Department of Trea-

273. John Baber, Thank You Sir, May I Have Another: The Issue of the Unattainability of
Low Income Housing Tax Credits and Proposed Solutions, 4 U. BALT. J. LAND & DEv. 39, 39
(2014).

274. OFFICE OF THE COMPTROLLER OF THE CURRENCY, Low-INCcOME HOUSING Tax CRED-
1Ts: AFFORDABLE HOUSING INVESTMENT OPPORTUNITIES FOR BANKs 2 (2014) [hereinafter Op-
PORTUNITIES FOR BANKs], http://www.occ.gov/topics/community-affairs/publications/insights/
insights-low-income-housing-tax-credits.pdf.

275. Paul Duncan et al., Tax Incentives for Economic Development: What is the Low-Income
Housing Tax Credit?, in Tax Poricy Crr, THE Tax PorLicy Briering Book (2009), http://
tpeprod.urban.org/briefing-book/key-elements/economic-development/low-income-housing.cfm.

276. Ep GramLicH, NAT'L Low IncomME Hous. CoaL., Low Income Housing Tax
CrEDIT PROGRAM 1 (2014), http://nlihc.org/sites/default/files/2014AG-254.pdf.

277. Baber, supra note 273.

278. U.S. Dep’t of Hous. & Urban Dev., Data Sets: Low-Income Housing Tax Credits, http:/
www.huduser.gov/portal/datasets/lihtc.html. [hereinafter Data Sets].

279. Id.

280. See id. See generally U.S. GEN. AcCOUNTING OFFICE, TaX CREDITS: OPPORTUNITIES
TO IMPROVE OVERSIGHT OF THE Low-INcOME HOUSING PROGRAM (1997), http://www.gao.gov/
assets/160/155820.pdf [hereinafter AccoUNTING OFFICE].

281. OPPORTUNITIES FOR BANKS, supra note 274, at 1.
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sury (the “Treasury”) is tasked with primary oversight of LIHTC.?**
Treasury regulations require compliance with nondiscriminatory hous-
ing policies in order to be eligible for tax credits. One such policy is
the HUD regulation that the “site must promote greater choice of
housing opportunities and avoid undue concentration of assisted per-
sons in areas containing a high proportion of low-income persons.”?%?
Though the LIHTC program cannot be expected to unilaterally re-
verse segregation in housing, it was designed to encourage the con-
struction of affordable housing for qualified low-income individuals***
and must be administered pursuant to deconcentration of poverty and
the reduction of racial segregation.?®> Notably, as stated by the U.S.
Supreme Court, the “federal law thus favors the distribution of these
tax credits for the development of housing units in low-income ar-
eas.”?8¢ There are 9% credits and 4% credits.?®” For each state, the
annual volume cap for 9% tax credits is measured as the product of a
fixed per capita rate multiplied by the state’s population. The focus of
this Article is the allocation of 9% credits, which involves a competi-
tive selection process via a Qualified Allocation Plan.

The Internal Revenue Service (“IRS”) allocates federal tax cred-
its to state housing credit agencies (“HCA”) based on the population
of a state.?®® The tax credits are allocated to the states based upon the
state’s population, with a minimum allocation of $2.5 million dol-
lars.?®® LIHTC developers may rehabilitate existing housing or build
new housing.?° Additionally, developers in the LIHTC program may
have mixed-housing, whereby “[t]he project may include units for
low-income households and market-rate units. The amount of credit

282. See 26 U.S.C. §§ 38, 42(a) (2015).
283. Kawirzky, supra note 12, at 11.
284. Duncan et al., supra note 275.
285. Kawirzky, supra note 12, at 1, 11.
286. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2513 (2015).
287. If 50% or more of the project’s eligible costs are financed with tax-exempt private
activity bonds, the project sponsor/developer may claim a 4% LIHTC without hav-
ing to obtain a credit allocation from the HCA. Although the process to obtain
bonds is competitive and requires the project sponsor/developer to submit an appli-
cation, once the HCA decides to issue the bonds, the project sponsor/developer is
not required to compete separately for a tax credit allocation.
OPPORTUNITIES FOR BANKS, supra note 274, at 10, 11.
288. MARk P. KEIGHTLEY, CONGRESSIONAL RESEARCH SERV., AN INTRODUCTION TO THE
Low-IncoME Housing Tax Crepit 2 (2013), https://www.fas.org/sgp/crs/misc/RS22389.pdf.
289. Id. at 2 n.6.
290. U.S. Gov. AccouNTaBILITY OFFICE, Low-INcoME HousiNG Tax CrRepiT: JoINT IRS-
HUD ApMmiNiSTRATION CouLp HELP ADDRESS WEAKNESSES IN OVERSIGHT 5 (2015), http:/
www.gao.gov/assets/680/671419.pdf [hereinafter JOINT ADMINISTRATION].
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received is based on the number of low-income units.”**! Properties
must meet a number tests “that restrict both the amount of rent that is
assessed to tenants and the income of eligible tenants.”?*> Projects
seeking LIHTC tax credit must satisfy the “income test” and the
“gross rents test.”?**> Importantly, neither the income test nor the
gross rents test, as explained by HUD in its report to Congress, explic-
itly takes into consideration key demographics such as race, age, or
religion.”**

To qualify for the credit, a project must meet the requirements of
a qualified low-income project. Project sponsors/developers (project
sponsors) are required to set aside at least 40% of the units for renters
earning no more than 60% of the area’s median income (the 40/60
test) or 20% of the units for renters earning 50% or less of the area’s
median income (the 20/50 test).?*> These units are subject to rent re-
strictions such that the maximum permissible gross rent, including an
allowance for utilities, must be less than 30% of imputed income
based on an area’s median income.?%¢

A. LIHTC and the Qualified Census Tract

The LIHTC program also provides a higher tax credit than origi-
nally allowed, for development projects that are proposed to be lo-
cated in “Qualified Census Tracts” (“QCT”).?*” QCTs are designated
by the Secretary of HUD and are based upon census data.”*® Desig-
nation is provided where “50% or more of the households have an
income which is less than 60% of the area median gross income for
such year or which has a poverty rate of at least 25%.7%° Supple-
menting the QCT higher tax credit is a statutory preference for QCT
projects.

If a project is located in a difficult development area (DDA) or

a qualified census tract (QCT), the eligible basis of the project can

be increased by 30%. This allowable increase is commonly referred

to as a basis boost. DDAs are locations that have high construction,

land, and utility costs relative to the area median gross income.

291. Id.

292. KEIGHTLEY, supra note 288, at 3.

293. Id.

294. Id.

295. OPPORTUNITIES FOR BANKS, supra note 274, at 2.
296. Id.

297. Orfield, supra note 53, at 1778.

298. 26 U.S.C. § 42(d)(5)(B)(ii)(I) (2015).

299. Id.
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QCTs are tracts with a poverty rate of at least 25%, or tracts where
50% of the households have incomes below 60% of the area median
income.3%°

As stated by Professor Myron Orfield, “a plain reading of the
statute shows the QCT preference applies to already selected
projects—that is, projects selected subject to the duty to affirmatively
further fair housing.”?°* The duty to affirmatively further fair housing
arises from the Fair Housing Act, in which it declares that “[a]ll execu-
tive departments and agencies shall administer their programs and ac-
tivities relating to housing and urban development (including any
Federal agency having regulatory or supervisory authority over finan-
cial institutions) in a manner affirmatively to further the purposes of
this subchapter and shall cooperate with the Secretary to further such
purposes.”**? Thus, the U.S. Department of the Treasury, which the
LIHTC program falls under, must “use its grant programs to assist in
ending discrimination and segregation, to the point where the supply
of genuinely open housing increases.”*** Regardless of whether a pro-
ject has a QCT designation, the federal government has a duty to en-
sure any housing project utilizing its credits are affirmatively
furthering fair housing, while reducing discrimination and
segregation.>*

Once a state receives its allocation, it then allocates credits to de-
velopers based on its Qualified Allocation Plan (“QAP”), as required
by the federal government.?®> State-allocating agencies handle the
bulk of LIHTC administration, with the federal government providing
oversight.?°® Specifically, the federal government provides low-in-
come housing tax credits that are distributed to developers through
designated state agencies.’”” The federal government mandates that
each state use a QAP to describe the criteria on which each project is
measured, and the number of points that a proposed project receives

300. See Orfield, supra note 53, at 1778.

301. Id. at 1792.

302. 42 U.S.C. § 3608(d) (2016) (emphasis added).

303. NAACP, Boston Chapter v. Sec’y of Hous. & Urban Dev., 817 F.2d 149, 155 (1st Cir.
1987).

304. Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42272, 42272 (July 16, 2015).

305. KEIGHTLEY, supra note 288, at 2.

306. MicHAEL K. HoLLAR, U.S. DEP’T oF Hous. & UrBAN DEev., OrricE OF PoLicy DEv.
& RESEARCH, UNDERSTANDING WHOM THE LIHTC ProGraM SERVEsS 1 (2014) [hereinafter
UNDERSTANDING WHOM THE LIHTC SERVES].

307. Tex. Dep’t of Hous. and Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S.Ct. 2507,
2513 (2015).

2016] 143



Howard Law Journal

if different parts of the criteria are met.?*® Notably, states develop
and create Qualified Allocation Plans with consideration of the fed-
eral government requirements.’” One such requirement is that
projects that will be affordable for the longest period of time, and
serve the lowest income levels take priority over all others.*' QAP
criteria vary from state-to-state. Each state may include requirements
in addition to the ones mandated by the federal government. For in-
stance, Texas considers whether the applicant “provide[s] free notary
public service to the residents of the developments for which the allo-
cation of housing tax credits is requested.”!!

B. The QAP Selection Process

Developers seeking to participate in the LIHTC program must
apply and be selected in accordance with the QAP in the particular
state. Where a developer seeks to undertake the QAP selection pro-
cess, they face various obstacles directly and indirectly. From a fed-
eral level, developers face the indirect implications of requirements
levied on housing credit agencies. The following is a sample of codi-
fied federal requirements that have an indirect impact on LIHTC
applicants.

1) The QAP must be approved by the governmental unit that the

agency falls under.*1?

2) The allocating agency must notify the “chief executive officer (or

the equivalent)” of the local jurisdiction where the building is pro-

vided, and the “chief executive officer (or the equivalent)” has the

opportunity to comment on the project.®

3) At the expense of the developer, a comprehensive market study

of the housing needs of low-income individuals in the area of the

proposed project is conducted.!*

4) [A QAP must show preference] to projects serving the lowest

income tenants, projects serving qualified tenants for longest dura-

tion, and QCT projects.!3

A July 2015 study by the Poverty & Race Research Action Coun-
cil reviewed state QAPs in order to analyze the potential of each plan

308. Id.

309. KEIGHTLEY, supra note 288, at 2.

310. Id.

311. Tex. Gov’t. CopE ANN. § 2306.6710(b)(3) (West 2015).
312. 26 U.S.C.A. § 42(m)(1)(A)(i) (2015).

313. Id. § 42(m)(1)(A)(ii).

314. Id. § 42(m)(1)(A)(iii).

315. Id. § 42(m)(1)(B)(ii)(I-11I).
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to “reverse segregated housing patterns, expand housing opportuni-
ties for low income families and families of color, and use the Low
Income Housing Tax Credit (“LIHTC”) to deconcentrate poverty and
improve civil rights practices.”®'® The study found that only three
QAPs explicitly refer to the role of LIHTC in mitigating racial segre-
gation.?'” Indirect statements on deconcentration efforts are refer-
enced in about nine other QAPs.*'®

To be awarded a 9% tax credit, the proposed project’s developers
and sponsors must apply through a competitive process for allocations
of tax credits from state HCAs. The state agencies use the QAP to
award points for qualified affordable housing projects. These point
systems illustrate the state’s priorities for the desired type, location,
ownership model, and other characteristics of the proposed affordable
housing development.®'?

In addition to the overall QAP requirement, the federal govern-
ment has also codified ten considerations that every jurisdiction must
include in its selection criteria. A sample of the considerations that a
QAP must include is the project location, housing needs characteris-
tics, the project characteristics, sponsor characteristics, public housing
waiting list, and population of eligible tenants with children.**® Im-
portantly, a state’s QAP does not have to require, or even consider
the demographics of a project’s jurisdiction or its relation to the
demographics of likely tenants. The nearest demographic considera-
tion that could be extrapolated from the code, is the mandate to con-
sider the historical nature of the project.*!

Each state’s QAP typically consist of the state’s methodology of
allocating funds, record keeping, and enforcement. Due to the spe-
cific nature of state QAPs, dissimilarities may be found amongst the
QAPs. Regardless of the stringency of a state’s QAP, a government
study found that “[s]eventeen of the twenty [85%] qualified allocation
plans that we reviewed provide flexibility for overriding or bypassing
the allocation process.”*** Importantly, states were not required to

316. PoverTy & RACE RESEARCH AcTION CouNciL, BUILDING OpporTUNITY: CIVIL
RigHTS BEsT PrACTICES IN THE Low INncomME HousinGg Tax CRepiT PRoGraM 1 (2015), http://
www.prrac.org/pdf/BuildingOpportunityll.pdf [hereinafter CrviL RiGHTS BEST PRACTICES].

317. See id. at 2 (showing the states of Massachusetts, North Carolina and Pennsylvania).

318. See id. at 3-4 (showing the deconcentration approaches of other states).

319. OrporTUNITIES FOR BANKS, supra note 274, at 3.

320. 26 U.S.C.A. § 42(m)(1)(C)(i-ix) (2015).

321. Id. § 42(m)(1)(C)(x).

322. AccounTING OFFICE, supra note 280, at 68.
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include information that is pertinent “primarily for demographic in-
formation, such as race, ethnicity, and disability status.”??

The projects with the most points receive the tax credit allocation,
and, for many states, in the event more than one project receives the
highest number of points, there is a tie-breaker.”>* Not only are the
individual requirements of QAPs state-based, but each individual
state’s tie-breaking process may also differ greatly. The tie-breaking
process is utilized where LIHTC applicants have been awarded the
same amount of points.

Consider Idaho, where there is a tie between two or more appli-
cants, the applicant with the lower tax credit award per livable square
foot will be given priority.>*> Alternatively, Illinois’ state agency has
three different tie-breakers.**® Under the Illinois tie-breaking pro-
cess, total development cost is first taken into consideration, followed
by tenant populations with children.*?” Lastly, Illinois considers
whether a project intends for tenants to eventually own the prop-
erty.?® Some state tie-breakers hinge upon the number of LIHTC
eligible units (in the case of mixed-purpose units) in a development.®*®
Similar to other requirements imposed by state (in addition to the fed-
erally mandated), the tie-breaking procedures enacted by states enjoy
little, if any, oversight by the federal government. With little federal
oversight, the prospect of state policies having an effect that does not
affirmatively further fair housing is a highly probable reality. Con-
testing this reality, as well any disparate impact that may arise,
thereby falls on the citizens. Importantly, it is the harmed citizens and
advocate groups, which themselves may have limited resources (con-
sidering the harmed parties may qualify for LIHTC housing) that
must challenge the policies.

A state or local government does not violate the Equal Protec-
tion Clause merely by considering the racial effects of a proposed ac-

323. UNDERSTANDING WHoM THE LIHTC SeRVEs, supra note 3006, at 2.

324. See generally Affordable Hous. Research Ctr.,, 2016 QAPs & Applications,
NovoGrabpac & Co., LLP, http://www.novoco.com/low_income_housing/lihtc/qap_2016.php
(listing various state QAPs).

325. Ipano Hous. & FiN. Ass’N, 2015 Low-IncoME HousiNG Tax CrReDIT PROGRAM:
QuUALIFIED ALLOCATION FOrR THE STATE OF IpAHO 13 (2015).

326. IrL. Hous. DEv. AutH., 2015 Low INncoME HousING Tax CREDIT: QUALIFIED ALLO-
CATION Pran 82-83 (2015).

327. Id.

328. Id.

329. See, e.g., NH. Hous. FIN. AuTtH., NEwW HampsHIRE: 2015 QUALIFIED ALLOCATION
PLan FOrR THE Low INcoME HousiNG Tax CRrepir ProGram 9-10 (2014), http:/
www.nhhfa.org/assets/pdf/2015Final QAP.pdf.
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tion and possibly altering its course if such action will impose
disparate burdens on one racial group.®*® “On the contrary, consider-
ation of the actual consequences of government action may assist a
government entity in acting in a racially neutral manner and providing
equality of opportunity to its citizens.”??!

C. LIHTC Data Collection

Similar to QAPs, each state developed its own Tenant Income
Certification form.>*? The information collected in these forms varied
in substance and quantity. Often times the information gathered
would be limited to rent and income data.’? Additionally, the
LIHTC program did not originally require demographic data such as
race and ethnicity,®* and as result, only a select number of jurisdic-
tions requested such information.>

In 2008, twenty years after the LIHTC program was created,
Congress mandated the collection of more robust data regarding te-
nants of LIHTC developments that included demographic informa-
tion.**® The information gathering and maintenance falls within the
responsibility of HUD. As a result, two federal agencies and all local
agencies must now work in harmony to ensure the LIHTC program
and its data are useful in furthering fair housing. The information
gathered and reported to HUD falls into eight broad categories con-
sisting of: (i) developmental data; (ii) household composition; (iii)
gross annual income; (iv) income from assets; (v) determination of
income eligibility; (vi) monthly rent; (vii) student status; (viii) and pro-
gram type.>*” Under the household composition category, data is col-
lected regarding each household member’s disability status, race, age,
and ethnicity.>*® Only twenty of fifty-two QAPs mandate reporting
on race and ethnicity in projects’ annual reports.>*

330. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc. 135 S. Ct. 2507,
2525 (2015).

331. Brief for the United States as Amicus Curiae Supporting Respondent, Tex. Dep’t of
Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507 (2015) (No. 13-1371),
2014 WL 7336683, at *35 [hereinafter Brief of the United States, Tex. Dep’t of Hous.].

332. UNDERSTANDING WHoOM THE LIHTC SeRVES, supra note 306, at 1.

333. Id.

334. See Roisman, Keeping The Promise, supra note 66, at 928.

335. UNDERSTANDING WHoOM THE LIHTC SERVES, supra note 306, at 1.

336. Housing & Economic Recovery Act of 2008, Pub. L. No. 110-289, § 1125(b)(3), 122 Stat.
2654, 2693-94 (2008).

337. UNDERSTANDING WHoM THE LIHTC SErVEs, supra note 306, at 4.

338. Id.

339. See CrviL RigHTs BEST PRACTICES, supra note 316, at 10.
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The new requirements are more comprehensive, but still have er-
rors. For example, “many states were unable to submit information
for active properties” and some states missed years of reporting.>*°
Using the data provided, HUD was able to match less than 60% of
active properties in HUD’s database with properties submitted
through the new mandated tenant data collection.’*! Additionally, of
the states that submitted data, some only provided demographic data
of a single household member.>**

With such limited data, it is difficult to ascertain the depth in
which LIHTC has failed, or succeeded, in affirmatively furthering fair
housing. Though it may be argued that placing LIHTC developments
in low-income areas may aid in revitalizing the area, such revitaliza-
tion efforts have been nominal and often are ineffective in creating
high opportunity neighborhoods out of low-income areas.*** Adding
to the ineffectiveness of many revitalization programs is the fact that
many states provide additional points for “revitalization” projects, but
lack a standard definition of what constitutes “revitalization.”*** The
failure to define the characteristic that constitutes “revitalization,”
which warrants additional points, falls on both the local and federal
government, as § 42 fails to define revitalization as well. Notably,
only six states have a definition of what constitutes “revitalization” in
their jurisdictions.**® Despite the data that is available, complaints,
and litigation, the “LIHTC program is continuing the pattern of con-
centrating developments in high poverty, predominately minority ar-
eas or failing to ensure that units built in non-minority areas are
available to low-income minority families.”34°

D. Siting LIHTC Housing

Many LIHTC developments merely provide housing in locations
that already have an ample supply of relatively low-cost housing,**’
which is why many argue that the LIHTC program perpetuates segre-

340. UNDERSTANDING WHOM THE LIHTC SeRVES, supra note 306, at 6, 7-12.

341. Id. at 8.

342. Id. at 9.

343. Jill Khadduri, Creating Balance in the Locations of LIHTC Developments: The Role of
Qualified Allocation Plans, PoverTy, RacE, & REes. Acrtion CounciL 2 (2013), http://
www.prrac.org/pdf/Balance_in_the_Locations_of LIHTC_Developments.pdf.

344. See id. at 12.

345. Id. at 11-14.

346. Elizabeth K. Julian, Fair Housing and Community Development: Time to Come To-
gether, 41 Inp. L. Rev. 555, 569 (2008).

347. Khadduri, supra note 343, at 2.
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gation based on income (which often times is a corollary of racial dis-
parities and educational opportunities).**® These locations often have
a private market that demands rent comparable to the “low-income”
rent of the LIHTC developments.>*® Moreover, the lack of data re-
garding LIHTC projects hinders the government in creating policy
that would affirmatively further fair housing. “[D]espite the provi-
sions for agency reports to the Treasury, the Treasury lacks data show-
ing the total numbers of LIHTC units completed, project location, or
occupant characteristics, other than income and family size.”3>°

Professor Florence Roisman has found that “[m]ost of the central
city LIHTC units - 73.9%, are in census tracts with more than 50%
low-income households; and 48% of the units are in tracts with more
than 50% minority population. [34%] of all tax credit units are in
areas with more than 50% minority population.”**! Looking narrowly
at the metropolitan area of Atlanta, Georgia (Atlanta Study), similar
statistics were discovered.

In the Atlanta Study,*? 206 LIHTC developments were analyzed.
This sample size consists of nearly every LIHTC development located
within, what is locally referred to as the “Perimeter.”** The Atlanta
Study utilized data from the U.S. Census Bureau®>* and data compiled
from HUD’s LIHTC Database by PolicyMap.>>> The data collected
included the zip code, the number of LIHTC developments in the re-
spective zip code, the individual zip code’s poverty rate, and the aver-
age income of a zip code. As a result, nine of the twenty-eight zip

348. See generally Stacey E. Seicshnaydre, How Government Housing Perpetuates Racial
Segregation: Lessons from Post-Katrina New Orleans, 60 CatH. U.L. Rev. 661 (2011) [hereinaf-
ter Seicshnaydre, Post-Katrina New Orleans].

349. Khadduri, supra note 343, at 2.

350. Roisman, Mandates Unsatisfied, supra note 42, at 1019.

351. See id. at 1020 (citing ABT Assoc. INc., DEVELOPMENT AND ANALYSIS OF THE NA-
TIONAL Low-INcoME HousING Tax Crepir DataBase: FinaL Report 4-7 (1996), http:/
www.abtassociates.com/reports/D19960024.pdf).

352. See attached Appendix.

353. The Perimeter is a colloquial reference to Interstate 285 that creates a large circle
around metro-Atlanta and surrounding areas. Interstate 285 passes through the Georgia coun-
ties of Clayton, Cobb, DeKalb, and Fulton. Moreover, the Perimeter is often viewed as a bound-
ary of inner-City Atlanta, and the suburbs, with the suburbs being very near (if inside the
Perimeter) and mainly outside of the Perimeter.

354. U.S. Census Bureau, Census 2010 Total Population, AM. FACTFINDER: CmTY. FACTS,
http://factfinder.census.gov/faces/nav/jsf/pages/community_facts.xhtml?src=bkmk#none (last vis-
ited Oct. 19, 2016) [hereinafter 2010 Census].

355. Aaron King, Low Income Housing Tax Credit (LIHTC) Update, PoLicy Map (Aug. 21,
2015), http://www.policymap.com/blog/2015/08/low-income-housing-tax-credit-lihtc-update/.
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codes (33%)%>° accounted for over 58.74% of the LIHTC develop-
ments within the Perimeter. Notably the average household income
of these nine zip codes equals approximately $28,000, and there were
more minorities than Whites in all but one zip code.*” Further, con-
sidering all nine zip codes, whites made up on average about 20% of
the population, with a slight majority in 30313 and only 0.6% in 30311.
On the opposite end of the spectrum, zip codes with household in-
come greater than $60,000 made up only 7.7% of the LIHTC develop-
ments within the Perimeter. Zip codes with household income greater
than $50,000 made up about 13%, and those with household income
greater than $40k made up just 17.5% of the LIHTC developments
within the Perimeter.>>® The Atlanta study supports Professor Rois-
man’s findings that the majority of LIHTC developments have a ten-
dency to be located in the poorest areas, which often times have the
highest minorities. Other researchers and scholars have come to this
same conclusion.?>

IV. THE RECONCILIATION OF REVITALIZATION AND
INTEGRATION

The purpose of § 3608(e)(5) of the FHA is to create an affirma-
tive obligation for HUD and other government agencies subject to the
Act’s obligations to implement and support policies that progress the
proliferation of fair housing in this country. Section 3608(d) extends
this duty to the Department of Treasury.>® The Department of Trea-
sury (“Treasury”) is required to “consider [the] effect [of its actions]
on the racial and socio-economic composition of the surrounding
area” and “to assess positively those aspects of a proposed course of
conduct that would increase that supply.”®*! Scholars have opined
that Treasury and HUD should work together to clarify the civil right
obligation to which housing tax credits agencies and programs are be-
holden.**> The scholarship goes on to assert that Treasury should ac-

356. The nine zip codes consisted of 30303, 30315, 30310, 30354, 30314, 30311, 30337, 30318,
and 30313.

357. 2010 Census, supra note 354.

358. Id.

359. See, e.g., Keren M. Horn & Katherine M. O’Regan, The Low Income Housing Tax
Credit and Racial Segregation, NYU FurMAN CtR. (May 2, 2011), http://furmancenter.org/files/
publications/LIHTC_Analysis_Racial_Segregation_Final_all.pdf.

360. Roisman, Mandates Unsatisfied, supra note 42, at 1028-29 (internal citation omitted).

361. Id. at 1031 (internal citation omitted).

362. See, e.g., Horn & O’Regan, supra note 359; Seicshnaydre, Post-Katrina New Orleans,
supra note 348.
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knowledge the authority of HUD and Title VIII of the Civil Rights
Act, particularly their non-discrimination requirements.’*> Some
courts have found that the urban revitalization and the creation of fair
housing should not be superseded by the duty to affirmatively further
fair housing pursuant to the FHA mandate.*** The placement of af-
fordable housing in lower-income neighborhoods does have benefits
and reasonable policy rationales. Land is often cheaper, which per-
mits more units to be constructed and inhabited. Also, there may be
zoning hurdles to placing multifamily structures in suburban commu-
nities. Urban revitalization is also a laudable goal that results from
concentrating LIHTC units in QCT and DDAs. In the Texas case, the
Supreme Court acknowledged the importance of housing integration
pursuant to the FHA, and the LIHTC goals of urban revitalization
and the creation of affordable housing, as well as the ability for the
three objectives to work in concert. This acknowledgment was done
within the context of recognizing the cognizability of disparate impact
in the Fair Housing Act. The opinion also cautioned against the use of
race in deciding where to site affordable housing units, and requires a
causal link between a specific policy and statistics that show an ad-
verse impact on minorities. An example of an adverse impact is the
concentration of affordable housing in low-income and minority
neighborhoods.

This Article is not the first to scrutinize the success of the Fair
Housing Act and the Low-Income Housing Act.>*> Nor is this Article
the first to point out the conflicting interests that the two may have.>®°
It is the first to leverage the Supreme Court’s reconciliation of these
interests to attain a comprehensive data set on the LIHTC’s program
effects on segregation and integration. This Article is also the only
scholarship to advocate for an analysis of the tie-breaker mechanism
separately from the rest of the LIHTC QAP criteria. The genesis for
this analysis also comes from the majority’s opinion that while perpet-
uation of segregation violates the FHA, prohibiting multi-factor deci-
sions in the context of housing investment is not a likely cause of
action the Court is willing to support to stop such a violation. The
remainder of this Article describes the need for increased data in light
of the Texas case, and how this additional data can create synergy

363. Roisman, Mandates Unsatisfied, supra note 42, at 1031-33.

364. Roisman, Keeping The Promise, supra note 66, at 927-28 (internal citation omitted).
365. Orfield, supra note 53, at 1750 n.11.

366. See id.
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between LIHTC and the FHA. The Article goes on to describe the
newfound significance of the tie-breaker mechanism in a plaintiff’s
formulation of a prima facie case of disparate impact under the FHA.

A. THE CALL FOR DATA

One of the Article’s novel contributions is the call for increased
data and resources in light of the disparate impact decision and rules
that have occurred within the same time frame as the veritable over-
haul of the requirement to affirmatively further fair housing. Paired
testing, that is, observing the treatment of one minority and one non-
minority with equal qualifications in an application process or housing
inquiry, has been conducted to assess unintentional forms of discrimi-
nation in the rental, sale and financing of housing.*®’” These studies
confirm the existence of discriminatory practices towards prospective,
minority home-seekers. It is important to note that this discrimination
may not be intentional.

Pursuant to the Texas case, a more robust set of data points is
necessary in order to accurately assess whether or not the challenged
practice or policy has caused the statistical disparity. Also, data is
needed to understand the full spectrum of race-neutral factors that
may be analyzed in order to determine what projects should be priori-
tized if the tax allocating agency is attempting to mitigate segregated
housing patterns. The Texas case court stated that “[r]emedial orders
in disparate-impact cases should concentrate on the elimination of the
offending practice,” and courts should strive to design race-neutral
remedies because “remedial orders that impose racial targets or quo-
tas might raise more difficult constitutional questions.”**® In order for
a local housing authority to “combat racial isolation with race-neutral
tools,” the authority must be aware of what those tools are. Since
very few QAPs mention race,** it is important to understand the ef-
fectiveness of their substitute benchmarks. There is a significant rela-
tionship between QAPs and the location of LIHTC properties.
Changes in priorities to award the siting of units in higher opportunity

367. U.S. Dep’t oFr Hous. & UrBaN. DEev., OrricE oF PoL’y DEv. & REs., HousiNG Dis-
CRIMINATION AGAINST RaciaL & Etunic MinoriTiEs 2012, at 3 (2013).

368. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2524 (2015).

369. CrviL RigHTS BEST PRACTICES, supra note 316, at 10.
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areas decreases the placement of units in areas with high concentra-
tions of poverty.?”°

There have been years of missed opportunities for the Supreme
Court to weigh-in on the cognizability of disparate impact in the FHA.
Simultaneously with this perceived ambiguity surrounding disparate
impact in the Act was an ineffective process to measure the duty to
affirmatively further fair housing that is the crux of the FHA’s § 3608.
2015 was the year strides were made to mend these faults, and the two
policies viewed as competing and bifurcated housing policies can be
joined together by the shared need for data collection and analysis.
The plaintiff in the Texas case alleged that the Texas Department of
Housing and Community Affairs violated §§ 3604 and 3605 of the
FHA.*’! The allegation was that the Department’s disproportionately
high allocation of tax credits to projects that were situated in minority,
urban neighborhoods perpetuated segregation.’’> The plaintiff did
not specifically reference § 3608 and its affirmatively furthering man-
date in its claim. However, the Court found that, “disparate-impact
claims are cognizable under the Fair Housing Act,”?”? and that the
Act is instrumental in integrating this country.®”*

HUD issued a Final Rule recognizing the cognizability of dispa-
rate impact under the FHA, but this rule predates the Texas case opin-
ion.*”> The Disparate Impact Final Rule is helpful in understanding
the intricacies of the burden-shifting framework and confirmed what a
number of courts had already interpreted.’’® However, the Supreme
Court’s limitation on disparate impact liability has resulted in a need
for an increase in information for courts to properly apply this more
narrow view of disparate impact theory to plaintiff’s prima facie case.
In the case of LIHTC, before deciding if a state’s selection criteria are
responsible for perpetuating residential segregation, it is important to
understand what documented neighborhood effects result from allo-
cating credits to certain projects instead of others. What projects were
rejected in order to allow the selected projects to move forward?

370. U.S. Der’T oF Hous. & UrBAN DEv., OfFICE OF PoL’y DEv. & REs., EFFEcT OF QAP
INcENTIVES ON THE LocaTtioN oF LIHTC ProperTIEs 15 (2015) [hereinafter EFFECT OF QAP
INCENTIVES].

371. See generally Tex. Dep’t of Hous. & Cmty Affairs, 135 S. Ct. 2507.

372. See Brief for the United States, Tex. Dep’t of Hous., supra note 331, at *6.

373. Tex. Dep’t of Hous. & Cmty Affairs, 135 S. Ct. at 2525.

374. Id. at 2525-26.

375. See 24 C.F.R. § 100.500 (2013).

376. Id.; See Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78
Fed. Reg. 11460, 11462-63 (Feb. 15, 2013) (codified at 24 C.F.R. pt. 100).
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What were the racial and socioeconomic compositions of neighbor-
hoods before and after LIHTC projects were developed? Are other
policies perpetuating segregation, and how are other policies being
measured and evaluated?

Segregation violates §§ 3604, 3605 and 3608 of the FHA. HUD
has issued a rule providing guidance on data required to evaluate
compliance with § 3608’s affirmatively furthering fair housing man-
date. Understanding where anti-segregation objectives fit in with ur-
ban revitalization requires the measurement of impacts related to
integration efforts. This measurement aligns with the Texas case court
opinion requiring a showing of causality in the plaintiff’s prima facie
case.

Roisman provides a thorough critique of LIHTC’s failure to be
administered pursuant to the FHA.?”7 Since the publication of this
landmark article,*”® HUD has issued regulations intended to clarify
and strengthen § 3608 of the FHA, which is the clause requiring cer-
tain government agencies to affirmatively further fair housing
objectives.

HUD issued the Final Rule on Affirmatively Furthering Fair
Housing (“the Final Rule”) on July 16, 2015 (Federal Register). The
central tenet of the Final Rule is to revise the mechanisms to analyze
impediments to affirmatively further fair housing and create data col-
lection mechanisms to provide information on the proximity of hous-
ing to neighborhood assets and stressors. Noticeably absent from the
data collection process requirements are states’ qualified action plans.

With respect to spatial elements of LIHTC, racial and socioeco-
nomic concentration can be furthered or mitigated through a QAP.
Even with small sample sizes there exist “statistically significant rela-
tionships between the changes in QAPs and the locations of tax credit
allocations.””? That is to say, QAPs incentives have a statistical cor-
relation with where LIHTC housing is located.*®® Left unchecked,
QAP can inadvertently segregate a community by a number of classi-
fications such as race or income. For instance, the federal government
requires that the notice to the local government be provided and that
they have a reasonable opportunity to comment.*®" This requirement,

377. See generally Roisman, Mandates Unsatisfied, supra note 42.
378. Id.

379. ErrFecT oF QAP INCENTIVES, supra note 370, at 16.

380. Id. at 15.

381. 26 U.S.C. § 42(m)(1)(A)(ii) (2015).
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however, may have an adverse effect on tenants if not carefully imple-
mented. Maryland, for example, mandates community approval and
local contribution a threshold requirement.*®> Such a requirement
places the LIHTC housing at the mercy of the local residents, and
“higher-income residents are more likely to be able to mount a more
effective defense of their neighborhood.”?®* HUD further states that
it expects such a requirement to result in LIHTC housing to place
nested in neighborhoods with lower incomes or higher poverty
rates.*®* Alternatively, carefully crafted QAPs can assist with improv-
ing the livelihoods and financial prospects of the target tenants. For
instance, North Carolina QAP provides increased prioritization points
for LIHTC projects that are planned away from environmental
hazards, industrial areas, high traffic areas, power transmission lines,
waste water treatment plants, and etc.?®>

The differing QAP requirements are in large part due to the lati-
tude granted to states in administering the LIHTC program at the
state level, which is subject only to the broad codified requirements.
Additionally, the Housing and Economic Recovery Act of 2008 pro-
vided states with more flexibility in how it implemented the QCT pri-
oritization requirement.’*® HUD has found that this flexibility has
resulted in some states increasing prioritization of LIHTC applicants
in QCTs, and others minimizing the prioritization to the lowest
amount legally possible.’®” Considering the lack of oversight by the
federal government, the state’s ability to manipulate QAP require-
ments, and the lack of useful data, it is difficult to deduce how LIHTC
is consistently and affirmatively furthering fair housing.**® In reality,
an unchecked state policy may have a disparate impact on a group of
people with regards to fair housing.*®’

Tax credit allocation agencies are afforded much discretion in the
LIHTC project selection process, and that the variation and flexibility

382. Errect oF QAP INCENTIVES, supra note 370, at 10.
383. Id.

384. See id.

385. Id. at 9.

386. Id. at 4.

387. Id.

388. See generally Data Sets, supra note 278; AccounTING OFFICE, supra note 280, at 68;
Errect oF QAP INCENTIVES, supra note 370, at 7-16.

389. See generally Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135
S. Ct. 2507, 2525 (holding that disparate-impact claims are cognizable under the Fair Housing
Act).
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permitted in ranking systems does not always result in housing units
being provided in alignment with the purpose of LIHTC.?*

Only a handful of state QAPs include language and substantial
point allocations or deductions to incentivize developers to construct
LIHTC properties away from environmental hazards and other ele-
ments that are harmful to residents health and wellness. For example,
the QAP for Alabama considers possible point deduction for projects
with proximity to environmental contaminants or hazards, and de-
ducts points if a project is located by inadequate sidewalks.**! About
half of QAPs give a small number of points to projects that are pro-
posed to be sited near transit.**> While independent agencies’ review
of these factors within individual QAP are helpful in understanding
what agencies prioritize, they are not situated in a broader federal
scheme to address segregation. HUD is not required to consider the
QAP in its determination as to compliance with required affirmatively
furthering fair housing mandates. Given the significant role LIHTC
plays in the creation of affordable housing and shaping the landscape
of metropolitan neighborhoods, the plans should be integrated in the
concerted effort to decrease racial segregation and poverty concentra-
tion, as promulgated by the Final Rule. The Texas court questioned
why the Department did not include factors that offset the QCT re-
quirement enacted by federal law. Guidance on additional factors will
likely to arise from the data required by this Final Rule.

The Supreme Court’s opinion in the Texas case also calls for rem-
edies that are race-neutral.**® If local housing authorities are to create
these remedies, they must have foundational knowledge on what fac-
tors can replace those that were found to perpetuate segregation. Is
there a relation between racial segregation and other race-neutral fac-
tors? If so, what are they? And, can these elements be included in
qualified allocation plans? Some commenters on the Final Rule em-
phasized the need for data measuring the progression towards affirm-
atively furthering fair housing to be coordinated among federal
agencies, and not just concentrated within HUD. While HUD recog-

390. See Roisman, Mandates Unsatisfied, supra note 42, at 1015 n.22.

391. CrviL RigHTS BEST PRACTICES, supra note 316, at 4.

392. Id. at 6.

393. See Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2524 (“Remedial orders in dispa-
rate-impact cases should concentrate on the elimination of the offending practice that . . . oper-
ates invidiously to discriminate on the basis of race.”).
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nized the benefits such coordination would yield, the Department did
not deem it necessary to mandate this coordination.**

Few state QAPs that explicitly reference goals of increasing inte-
gration or reducing segregation.?* In fact, the Pennsylvania QAP ex-
plicitly prioritizes plans that, among other things, are “consistent with
the local community’s plan to affirmatively further fair housing.”3%°
Very few states have QAP that incentivize LIHTC projects to be lo-
cated in neighborhoods that are high-opportunity.**’ Few states ex-
plicitly reference race or mandate that LIHTC project may not be in
neighborhoods with disproportionately high rates of low-income, mi-
nority residents.>® Of the scant states that attempt to reward projects
for being located in upwardly mobile neighborhoods, the amenities
used to define these neighborhoods as high-opportunity are not clear
enough to understand if they will serve the purpose of racial integra-
tion.>* Also, some QAPs require community approval prior to siting
an affordable housing structure in that neighborhood, which ignites
NIMBYism and the rejection of the placement in neighborhoods with
lower poverty levels.*® This is reminiscent of private homeowners
first seeking to maintain white neighborhoods through the use of ra-
cially restrictive covenants. Even after the courts finally stopped en-
forcing these covenants in 1948°' the growing real estate industry
took up the gauntlet of maintaining residential segregation.

In addition to the socioeconomic and affordable housing data
needed to accurately assess segregation and integration patterns, and
their relation to LIHTC and other government policies and practices,
the LIHTC program itself must collect and make available data re-
lated to its application process. For all QAPs, available data should
include information on all LIHTC applicants, and the number of
points awarded to the applicants. This would provide valuable insight
with respect to the location of all proposed developments section 42 of

394. Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42,271, 42,298 (July 15, 2015) (to be
codified at 24 C.F.R. pts. 5, 91, 92, et al.).

395. Khadduri, supra note 343, at 12-13.

396. Id. at 12.

397. See id. at 15.

398. See CrviL RigHTs BEST PRACTICES, supra note 316, at 3; Khadduri, supra note 343, at
16.

399. Khadduri, supra note 343, at 16 n.21.

400. Baber, supra note 273, at 48.

401. See generally Shelley v. Kraemer, 334 U.S. 1 (1948) (holding that the Fourteenth
Amendment prohibits a state from enforcing restrictive covenants that would prohibit a person
from owning or occupying property on the basis of race or color).
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the IRS Code requires that states give preference to projects in a QCT
“with a concerted community revitalization plan.”#%> Placement in a
qualified census tract is a reason for the continued siting of LIHTC
developments in low-income areas, since these are areas with high
rates of poverty. If the siting of the LIHTC project in QCTs is part of
a more holistic plan to decrease the poverty level in these neighbor-
hoods, it is arguable that the negative effects of concentrated afforda-
ble in high poverty areas are mitigated by the urban revitalization
outcomes that are more likely to result if the LIHTC project is one
part of a comprehensive plan. However, the details of community re-
vitalization plans are not available for analysis in the context of the
LIHTC program, and the incorporation of the federal requirement to
show preference for a revitalization plan range from increasing points
for projects located in QCTs to reducing the impact of allocating
points to projects located in QCTs.**

In fact, only 15 QAPs clearly detail what a “community revitaliza-
tion plan” is, or suggested elements of such a plan.*** Also, it is not
clear how local housing agencies evaluate community revitalization
plans. Local housing authorities may or may not prioritize community
revitalization plans designed to integrate neighborhoods.*®> Some
studies have shown that the community revitalization plan language is
routinely ignored or left undefined.**® Further, it is not clear which, if
any, elements of the community development plans indicate that the
goal is to integrate neighborhoods. Some states that have clearly de-
fined “community revitalization plans” within the LIHTC selection
process have committed integration goals from these definitions.*"” It
is also not certain if these objectives are reached or if tax credit allo-
cating agencies are updated on the status and efficacy of these
plans.*%®

The second addition this portion of the segregation dialogue lies
within the LIHTC selection process. The body of academic scholar-
ship on this subject has questioned LIHTC’s priority of the mere po-
tential of low-income neighborhood revitalization over the avoidance
of racial segregation and concentration of poverty. Not only is the

402. 26 U.S.C. § 42(m)(1)(B)(ii)(11I); Khadduri, supra note 343, at 10.
403. Errect oF QAP INCENTIVES, supra note 370, at 3.

404. CrviL RigaTts BEsT PRACTICES, supra note 316, at 7.

405. Khadduri, supra note 343, at 10-11.

406. Id. at 11.

407. See id. at 12, 13.

408. Id. at 11.
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claim that the siting of low-income housing in neighborhoods with
high rates of poverty dubious, but it also has been shown to further
lower housing prices in these neighborhoods.**® The tiebreaker mech-
anism has not been given much attention by scholars, but the opinion
of the Texas case provided an unexpected opportunity to view the
QAP tie-breaker in a position of much greater importance.

It is difficult to ascertain the practical impact of some of the
tiebreaker elements. For example, in Texas one tie-breaker is depen-
dent upon the proximity of the proposed project to other LIHTC
housing developments. One may assume that this factor will assist in
placing affordable housing units in non-minority neighborhoods with
lower concentrations of poverty. However, it is possible that the units
are placed in with a dearth of affordable housing units, but are still
located in neighborhoods that are characterized by racial isolation and
poverty concentration. The Tax Code mandates that agencies allocat-
ing the LIHTC tax credits consider project location in their selection
criteria.*!® Specific guidance is provided only in that developers re-
ceive additional points if projects are located in qualified census
tracts.*!!

The Department’s annual report contains a review of LIHTC ap-
plications in order to assess the effectiveness of the changes made to
the Texas QAP.*'# This application information includes the poverty
rate in the area of the proposed development, the size, and the num-
ber of points awarded in the selection process. There is also informa-
tion describing when tie-breakers are used, and details on the
location’s scoring in the high opportunity index measure.*'*> The col-
lection and assessment of this data should not be reactionary, and only
synthesized upon the finding of a violation of federal law. In keeping
with the proactive requirements of the FHA, this data collection

409. Orfield, supra note 53, at 1756.

410. Roisman, Mandates Unsatisfied, supra note 42, at 1018.

411. Id. at 1018.

412. Tex. DeP’T oF Hous. & CmTY. AFFAIRS, 2013 STATE OF TExas Low INcomE HousING
Pran & AnNuaL Report 207 (2013), https:/www.tdhca.state.tx.us/housing-center/docs/13-
SLIHP-Board-Approval.pdf [hereinafter TEx. DEp'T oF Hous. & CmTY AFFAIRS ANNUAL
REPORT].

413. Tex. Der’T oF Hous. & CmTY. AFFAIRS, 2013 ANNUAL REPORT PREPARED FOR: THE
HonoRrRABLE SIDNEY A. FitzwATER, CHIEF JUDGE UNITED STATES DisTRICT COURT FOR THE
NORTHERN DisTRICT OF TExAs DaLLAas Division 19 (2013), https://www.tdhca.state.tx.us/multi
family/docs/icp-docs/ICP-TDHCA-2013-AnnualReport.pdf [hereinafter TEx. ANNUAL REPORT
FOR THE HONORABLE SIDNEY A. FITZWATER].
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should be integrated with the LIHTC process and related to informa-
tion collection efforts underway, pursuant to § 3608 of the FHA.*!4

The Texas case opinion cautions that disparate impact liability
must be limited to avoid requiring race to be a deciding factor in poli-
cies and practices. While race-neutral analyses of projects are accept-
able in determining whether or not to select a LIHTC project, the
Court warns against the use of racial quotas, stating such use would be
unconstitutional.*'®> In deciding what race-neutral factors would be
appropriate, it is important to collect data in order to comprehend the
relationship among race to elements that may define the composition
and placement of LIHTC housing structures. The Final Rule empha-
sizes the positive correlation among low-income, minority neighbor-
hoods and neighborhood stressors such as lack of access to jobs,
health care, transportation, and unsafe physical environmental issues.
The Final Rule’s reconfiguration of the analysis of impediments is
constructed to evaluate these elements in efforts to better measure
and implement methods designed to affirmatively further fair housing.

In certain tie-breaking instances, one race-neutral factor may de-
cide whether or not a proposed LIHTC project gets funded. Assess-
ing the segregative effect of the tie-breaker is important since the
same factor may have different effects depending upon the state, or
even neighborhood.*'® The next subsection describes the heightened
importance of this implication, in light of the ability of courts to char-
acterize the tie-breaker process of QAPs as removed from the multi-
factor analysis that the Supreme Court would not want implicated in
disparate impact liability.*”

B. THE TIE-BREAKER

The Department knew of the racial segregation in Dallas and the
need for desegregated low-income housing opportunities. From
1991to 1993, a development’s likelihood of providing desegregated
housing opportunities was part of the state’s LIHTC selection crite-
rion. This criterion was eliminated in 1994 despite the concern about
segregation in Dallas housing.*'®

414. 42 U.S.C. § 3608 (2012).

415. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2530 (2015).

416. Khadduri, supra note 343, at 10.

417. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2514-15.

418. Brief for Respondent, Tex. Dep’t of Hous., supra note 97, at 16.
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LIHTC credits are extremely competitive, and investor demand
has continued to increase.*'® The QAP process described in Part 111
of this Article analyzes a number of factors related to proposed
LIHTC projects. The competition is extremely intense for LIHTC
credits.**® Given the competitive nature of LIHTC credits, a number
of states have built in a tie-breaker into the selection process in the
event that multiple projects receive the same number of points. The
numerous factors that comprise the QAP have already been analyzed
by the time the tie-breaker is triggered. At this point, the decision of
whether or not to select a proposed LIHTC project is no longer a
multi-factor decision. One factor will decide which projects will be
awarded tax credits and which will be rejected.

Affirmative action jurisprudence lends support for the assertion
that the use of a tie-breaker for selection or rejection is to be treated
differently than weighing multiple factors, even if both mechanisms
are within a single determinative process.*”' The Supreme Court
heard the first higher education affirmative action case in 1974,**? and
four years later the Court decided on the merits of a case with similar
context.*”® The decision in Bakke invalidated racial quotas or set-
asides, and decided that the University of California at Davis School
of Medicine must admit a student, because the school could not prove
that absent the racial set-aside, the white student would have been
admitted.*** The reasoning underlying the opinion is that race cannot
be the decisive factor in achieving the compelling government interest

419. See generally John Henneberger, A Culture of Greed Tarnishes the Texas Low Income
Housing Tax Credit Program, TEx. Housers (July 16, 2009), https://texashousers.net/2009/07/16/
a-culture-of-unrestrained-greed-infects-the-texas-low-income-housing-tax-credit-program/.

420. See generally Donna Kimura, Competition Drives LIHTC Market, AFFORDABLE Hous-
ING FINANCE (Mar. 06, 2015), http://www.housingfinance.com/finance/competition-drives-lihtc-
market_o (“The LIHTC market can be summed up in one word—competitive. And, the battle
will continue this year.”).

421. See generally Grutter v. Bollinger, 539 U.S. 306 (2003) (holding that achieving a diverse
student body is a compelling state interest that can justify the use of race in University admis-
sions); Gratz v. Bollinger, 539 U.S. 244 (2003) (holding that the University’s admission policy
violated the Equal Protection Clause of the Fourteenth Amendment because its ranking system
gave an automatic point increase to all racial minorities without applicants being individually
assessed); Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (holding that race may be one
of several factors in a college admission policy but not the sole factor).

422. See generally Defunis v. Odegaard, 416 U.S. 312 (1974) (holding that since Defunis was
going to graduate from the law school regardless of the Court’s ruling, the case was rendered
moot).

423. See generally Bakke, 438 U.S. 265 (1978) (holding that race may be one of several fac-
tors in a college admission policy but not the sole factor).

424. Id. at 320.
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to create a diverse student body.**> The Court was clear, however,
that the use of race as one factor among many is acceptable.**® The
Court’s 2003 Grutter decision also upheld the constitutionality of a
race-conscious admissions policy that considers race alongside other
factors to determine if an applicant will be admitted.**” The Depart-
ment cites Grutter in its attempt to persuade the Justices that HUD is
requiring policies to reduce the prevalence of racial disparities, and
that this type of racial balancing is not permitted by the Court.**® Al-
though the admissions policy in Gratz v. Bollinger was struck down,
the Court’s decision in that case aligns with its previous opinions on
the matter. The University of Michigan’s undergraduate admissions
policy was found unconstitutional because minorities were automati-
cally awarded twenty points, which amounted to 20% of the total pos-
sible admission points.**® Although the set-asides in Gratz and Bakke
are not tie-breakers, per se, they mirror the same effect. The dispro-
portionately high weighing of race — one factor — at the expense of
considering other factors that also contribute to a goal of the school’s
admissions policy is impermissible. The admissions policy at issue in
Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1 did use a tie-
breaker.**° If the demand for a certain high-school exceed available
openings, the district would apply tie-breakers in the following order:
(1) applicants with siblings at the school would be admitted; (2) appli-
cants identifying with the race needed for the school’s demographics
to mirror the district’s would be selected; and (3) the student who lives
closest to the school would be chosen.**' The second tie-breaker was
found to be in violation of the Equal Protection clause because using
racial balancing to achieve a certain racial composition is not a com-
pelling state interest.** In his concurrence, Justice Kennedy again
stressed that the consideration of racial makeup is acceptable when it

425. Id. at 317-18.

426. Id.

427. See generally Grutter v. Bollinger, 539 U.S. 306, 334 (2003) (holding that student body
diversity is a compelling state interest that can justify the use of race in University admissions).

428. Brief for Petitioners, Tex. Dep’t of Hous., supra note 20, at 44.

429. See Gratz v. Bollinger, 539 U.S. 244, 270 (holding that the University’s admission policy
violated the Equal Protection Clause of the Fourteenth Amendment because its ranking system
gave an automatic point increase to all racial minorities without applicants being individually
assessed).

430. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 712 (2007).

431. Id. at 711-12.

432. Id. at 704.
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is part of a more broad general policy to achieve the objective of
diversity.**

The promises and pitfalls of housing and education policy have
moved in consort with one another throughout history,*** and HUD
has included the connection between these two in its rule to affirma-
tively furthering fair housing. Both have been lauded as pathways out
of poverty and indicators of mobility.**> Higher academic attainment
is positively correlated with increased income and employment oppor-
tunities.**® Residing in safe and affordable housing in low-poverty
neighborhoods yields greater health and education outcomes.**” Edu-
cation and housing policies are also rife with examples of de jure and
de facto segregation, with isolationist practices in one sphere further
entrenching racial and economic segregation in the other. Applying
the logic in affirmative action opinions to disparate impact analysis is
consistent with the legal, administrative, and practical integration of
housing and education. As previously noted, the tie-breaking factors
range from state to state, and the effect of the tie-breakers on racial
segregation is not part of the data synthesized by tax allocation
agencies.

With respect to the 2013 LIHTC process, four of twenty-two
projects in Texas’ Urban Region Three received an equal amount of
points, triggering the tie-breaker.**® As a result, a selected project was
one located within a neighborhood where over 50% of residents are
Caucasian.**® The Department states that, “[t]he further use of the

433. Id. at 788-89.

434. See generally RicHARD ROTHSTEIN, BROWN v. BOARD AT 60: WHY HAVE WE BEEN So
DisappOINTED? WHAT Have WE LEARNED? (2014), http://www.epi.org/files/2014/EPI-Brown-
v-Board-04-17-2014.pdf.

435. See generally Richard Rothstein, The Racial Achievement Gap, Segregated Schools and
Segregated Neighborhoods — A Constitutional Insult, Econ. PoLicy InsT. (Dec. 2014), http:/
www.epi.org/publication/the-racial-achievement-gap-segregated-schools-and-segregated-neigh-
borhoods-a-constitutional-insult/.

436. U.S. Dep’t of Labor, Earnings and Unemployment Rates by Educational Attainment,
BUREAU OF LABOR StaT. (Mar. 15, 2016), http:/www.bls.gov/emp/ep_chart_001.htm.

437. RicHARD ROTHSTEIN, CLASS AND ScHooOLS: UsING SociaL, Economic, AND Epuca-
TIONAL REFORM TO CLOSE THE BLACK-WHITE ACHIEVEMENT GAP 37-45 (2004); Richard Roth-
stein, He’s Looked at Life from Both Sides Now — or Has He? Arne Duncan Claims the High
Ground, but School Clinics Still Face Needless Obstacles, Econ. Poricy Inst. (Feb. 26, 2012),
http://www.epi.org/publication/education-arne-duncan-school-health-clinics/; TAMARA WILDER
ET AL., NARROWING THE ACHIEVEMENT GAP FOR Low-INCOME CHILDREN: A 19-YEAR LIFE
CycLE APPROACH 46 (2008), http://www.epi.org/files/page/-/pdf/wilder_allgood_rothstein-nar-
rowing_the_achievement_gap.pdf.

438. TeEx. ANNUAL REPORT FOR THE HONORABLE SIDNEY A. FITZWATER, supra note 413,
at 58.

439. Id. at 24.
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Opportunity Index . . . had the intended effect of prioritizing two ap-
plications ahead of others during the tie breaking round . . . providing
an additional incentive for developing affordable housing in an area
with . . . low poverty rates, and higher than average median
income.”440

The tie-breaker mechanism is a tool that a plaintiff may use in its
argument for a prima facie case, to avoid the Court’s premonition that
housing investment decisions that employ a multi-factor selection test
will fail to clear the prima facie hurdle. There remain two steps in the
burden-shifting framework, while not directly addressed by this arti-
cle, are nonetheless affected. In order for the defendant to offer a
legitimate reason for the policy, the defendant will require the data
described in part IV of this Article. Even in the event that a court
rejects the argument that the tie-breaker mechanism is outside of a
multi-factor analysis, states should still review what single priority
they have exalted above all other selection factors as the deciding fac-
tor when projects have an equal number of points.

C. ICP vs. The Office of the Comptroller of the Currency and the
Department of the Treasury

In 2014, ICP (the respondent in the Texas case), filed suit against
both the Department of Treasury and the Office of the Comptroller of
the Currency (the “OCC”), alleging that these agencies violated
§§ 3608 and 3604(a) of the FHA by causing the perpetuation of racial
segregation in Dallas.**' ICP alleges that this racial segregation is a
result of the agencies administration and involvement in the LIHTC
program.*** As previously described, the Treasury Department ad-
ministers LIHTC at the federal level.*** The OCC “administers the
program that prohibits national bank ownership of LIHTC projects
unless those investments are designed primarily to promote the public
welfare, including the welfare of low and moderate-income communi-
ties or families (such as by providing housing, services, or jobs).”#
ICP states that neither the Treasury’s nor the OCC’s policies or regu-

440. Id. at 48.

441. Inclusive Cmtys. Project, Inc. v. Tex. Dep’t of Hous. & Cmty. Affairs, No. 14-CV-3013-
D, 2015 WL 4629635, at *1 (N.D. Tex. Aug. 4, 2015).

442. Id.

443. See, e.g., 26 U.S.C. § 42 (2015).

444. Complaint at 2, Inclusive Cmtys. Project, Inc. v. U.S. Dep’t of Treasury, No. 14-CV-
3013-D (N.D. Tex. Aug. 4, 2015) (citing 12 U.S.C. § 24 (2008)).

164 [voL. 60:105



Affirmative Action for Affordable Housing

lations mitigate racial segregation.**> ICP claims that these actions
have actually caused a disparate impact on black and Hispanic re-
sidents in Dallas by perpetuating segregation.

Although this case has a number of similarities to the Texas case,
ICP requested certain remedies that were not awarded or sought in
the Texas case.**® These remedies include: “(i) limitations on future
approvals for bank investments that perpetuate racial segregation
without contributing to concerted community revitalization programs
that will bring about nondiscriminatory neighborhood conditions; (ii)
incentives for bank investments that do not perpetuate racial segrega-
tion in areas of slum, blight, and distress; (iii) the provision of housing
mobility counseling assistance for those already in segregated and un-
equal conditions; and (iv) prohibition of local, non-federal selection
criteria that prevent affirmatively furthering fair housing whether or
not the criteria are shown to violate other provisions of the law.”*4’

The United States District Court for the Northern District of
Texas dismissed ICP’s § 3604-based discriminatory intent claim.***
However, the court did not dismiss the § 3608 claim, and in light of
the Texas case decision, the court did not dismiss ICP’s § 3604(a) dis-
parate impact claim.**”

CONCLUSION

Much progress remains to be made in our nation’s continuing
struggle against racial isolation. In striving to achieve our historic
commitment to creating an integrated society . . . The FHA must

445. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,
2514-15 (2015).

446. See generally Inclusive Cmtys. Project, Inc., 2015 WL 4629635 (holding that disparate
impact claims are cognizable under the Fair Housing Act).

447. Complaint, supra note 444, at 7 (citing 12 U.S.C. § 24 (2008)).

448. As with ICP’s claims under 42 U.S.C. § 1982 and the Fifth Amendment, see infra Con-
clusion, the court holds that the complaint is too conclusory to plead discriminatory intent. The
Court therefore grants defendants’ motion to dismiss ICP’s § 3604-based discriminatory purpose
claim. The Treasury moved to dismiss the § 3604 and 3608 claims. The defendants claim that
sovereign immunity bars any § 3608 claim. The court found that ICP’s claim brought under
§ 3608 via the second sentence of § 702 is not subject to the requirement of § 704 that “there is
no other adequate remedy in a court.” Defendants also attempted to dismiss ICP’s claim that
they have violated § 3608(d). Treasure and OCC stated that this claim is unreviewable under the
APA, but since this is an issue of first impression, the court did not grant this motion based solely
on the brief. Inclusive Cmtys. Project, Inc., 2015 WL 4629635, at *1, *3-5.

449. See generally id. at *4-5 (holding that disparate impact claims are cognizable under the
Fair Housing Act). Other issues in the motion to dismiss: finally, Treasury and OCC contend
that ICP has failed to state a claim under either 42 U.S.C. § 1982 or the equal protection compo-
nent of the Fifth Amendment because ICP has failed to plead a prima facie case. The court
agrees.
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play an important part in avoiding the Kerner Commission’s grim
prophecy that our Nation is moving toward two societies, one black,
one white- separate and unequal.*>°

This statement illustrates the Supreme Court’s interpretation of
the Fair Housing Act as a tool to mitigate segregation. The dicta pre-
ceding this statement in the opinion allows policies that perpetuate
segregation to be challenged under the FHA by showing disparate im-
pact, relieving plaintiffs of the requirement to show intentional dis-
crimination when making this claim, and instead showing an adverse
impact through statistical evidence.**!

ICP sued the Department because the Department selected af-
fordable housing developments that were located in low-income, mi-
nority neighborhoods at disproportionately high rates, compared to
other neighborhoods. The Department’s argument that the federal
government required this preference in order to achieve the goal of
rehabilitating these underserved areas did not go unheard. The Court
emphasized the need to pursue revitalization of low-income areas and
to honor market forces while doing so. However, the perpetuation of
segregation through socioeconomic concentration in residential hous-
ing violates the FHA, with which the Department and other tax credit
allocating agencies must comply.

Although the statement above is a powerful endorsement of the
strength and promise of the FHA, the Court’s opinion cautions
against achieving this goal in a manner that explicitly and consistently
considers race, and emphasizes the need for the plaintiff to prove that
the policy or practice is the result of the statistical disparity. The
Court also expresses its desire to preserve the goal of revitalization as
set forth by the Low-Income Housing Tax Credit (“LIHTC”) pro-
gram, and not to subject housing investment decisions that consider a
number of elements to disparate impact exposure. This is one reason
the case is currently on remand — to determine if the multi-factor na-
ture of the LIHTC program absolves it from disparate impact liability.

The task is to create policies that increase affordable housing pur-
suant to integrationist objectives in a race-neutral manner, but with-
out superseding other laudable priorities, such as urban revitalization.
These policies must continue to incent private developers to create
housing at below-market rental rates without the benefit of the tax

450. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2525.
451. Id. at 2524.
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credits outweighing the disparate impact liability exposure. Finally,
the effectiveness of the policies must be measured to ensure that pro-
gress compliance with the aforementioned elements has taken place,
and to comply with data collection initiatives set forth by HUD with
respect to the FHA. Even the most carefully designed LIHTC poli-
cies must not be immune to fair housing challenges. Therefore, at a
minimum, if a tax credit allocating agency’s practice is the cause of an
adverse segregation disparity and utilizes a QAP that does not rely
solely on a multi-factor analysis, a plaintiff bringing a disparate impact
claim under the FHA against that agency has made its prima facie
case.

The tools for accomplishing this task are in existence. Affirma-
tive action cases brought before the Supreme Court illustrated a simi-
lar struggle—mitigate racial discrimination and enhance diversity in
higher education without using a method that relies solely on race to
do s0.%*? Tie-breakers or point systems that weigh race too heavily in
admissions decisions are unconstitutional. Yet, if race is but one ele-
ment among many, then the admissions test is likely to be permissible.
The LIHTC program must increase affordable housing without con-
centrating these developments in low-income, minority neighbor-
hoods, although the revitalizing of inner-cities is a permissible goal
and valid government interest. Before evaluating the interest, a plain-
tiff should have the opportunity to challenge the single most impor-
tant low-income housing program in America’s compliance with the
Fair Housing Act, without being foreclosed from this opportunity
from the Justices’ warning that multi-factor analysis are likely to not
meet the test for a prima facie case. The qualified allocation plan that
is the basis for LIHTC project selection certainly is a multi-factor test,
until the tie-breaker mechanism is triggered. It is at this point that a
single factor determines if a project is accepted or rejected. If affirma-
tive action tie-breakers based solely on race are unconstitutional, it
follows that LIHTC tie-breakers based solely on location in minority
neighborhoods can be enough to at least clear the multi-factor hurdle
in making a prima facie case for disparate impact under the FHA.

452. See generally Grutter v. Bollinger, 539 U.S. 306 (2003) (holding that achieving a diverse
student body is a compelling state interest that can justify the use of race in University admis-
sions); Gratz v. Bollinger, 539 U.S. 244 (2003) (holding that the University’s admission policy
violated the Equal Protection Clause of the Fourteenth Amendment because its ranking system
gave an automatic point increase to all racial minorities without applicants being individually
assessed); Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (holding that race may be one
of several factors in a college admission policy but not the sole factor).
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FHA jurisprudence and regulations have been evolving and have
become more visible in the past few years, in attempts to integrate
housing patterns in the US.*>* In July 2015, § 3608 of the FHA stated
that the mandate to affirmatively fair housing was elevated from a
vague, idealistic phrase that was improperly evaluated, to a clearly de-
lineated requirement with specific benchmarks and dedicated re-
sources to measure progress and obstacles. HUD finalized a rule
recognizing the cognizability of disparate impact and setting forth a
three-part burden-shifting program to analyze such claims in early
2013.4* The Texas case resulted in the Supreme Court’s acknowl-
edgement of the same. With each regulation and ruling comes a new
process for analyzing FHA compliance, and now is the time to recog-
nize that the entire FHA can be greater than the sum of its parts if
cohesively and consistently evaluated. Affirmatively furthering fair
housing, pursuant to § 3608, is certainly accomplished through eradi-
cating segregation, the perpetuation of which is in violation of §§ 3604
and 3605.*5> Tt follows that determining whether or not an entity is
complying with its mandate to affirmatively further fair housing
should consider whether or not its affordable housing program creates
truly integrated housing patterns.

It is not enough to claim the integrationist objective of the FHA
is at odds with the revitalization mission of LIHTC. The assertion that
segregated affordable housing is preferable to no housing has been
rejected as a justification for siting low-income housing in
socioeconomically segregated neighborhoods.**® Both goals can and
must be pursued and evaluated, and entities that refuse to do this
must be held accountable. Perpetuation of racial segregation is

453. See generally Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2507 (holding that
Congress specifically intended to include disparate impact claims in the Fair Housing Act, but
that such claims require a plaintiff to prove it is the defendant’s policies that cause a disparity);
Twp. of Mount Holly v. Mount Holly Gardens Citizens in Action, Inc., 134 S. Ct. 636 (2013);
Magner v. Gallagher, 132 S. Ct. 1306 (2012) (holding that allowing disparate impact claims under
the FHA would both lead to adverse economic consequences and create new constitutional ten-
sions); Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42,272 (July 16, 2015) (to be codified
at 24 CF.R. pts. 5, 91, 92, et al.); Implementation of the Fair Housing Act’s Discriminatory
Effects Standard, 78 Fed. Reg. 11,460 (Feb. 15, 2013) (to be codified at 24 C.F.R. pt. 100).

454. Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 11,460, 11,460 (Feb. 15, 2013) (to be codified at 24 C.F.R. pt. 100).

455. See generally Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2507 (holding that
Congress specifically intended to include disparate impact claims in the Fair Housing Act, but
that such claims require a plaintiff to prove it is the defendant’s policies that cause a disparity).

456. Roisman, Keeping The Promise, supra note 66, at 918.
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achieved by defendants with the capacity to cause such an effect.*>’
One reason the Texas case is so significant is because the Department
is the only agency in the state of Texas that can allocate LIHTCs.*>®
As the largest affordable housing program in the United States, the
LIHTC program must be subject to the entirety of the disparate im-
pact analysis, without using its multi-factor analysis as a shield from
claims.

457. Reinhart v. Lincoln Cty., 482 F.3d 1225, 1228 (2007); Mountain Side Mobile Estates
P’ship v. Sec’y of Hous. & Urban Dev. ex rel. VanLoozenoord, 56 F.3d 1243, 1251 (1995).

458. Joint Appendix at 98, 144, Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys.
Project, Inc., 135 S. Ct. 2507 (2014) (No. 13-1371); Brief for Respondent, Tex. Dep’t of Hous.,
supra note 97, at 37.
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Zip Code
Zip Code Count Poverty % Income
30030 3 14.7 66130
30032 6 292 33475
30033 2 15.9 59997
30034 5 19.2 48210
30303 6 55.8 19000
30305 1 8.6 85993
30307 5 9.9 76591
30308 1 23.7 51584
30310 25 38.4 22861
30311 19 36.1 27651
30312 22 29.6 39105
30313 7 33 39670
30314 6 36.6 23649
30315 30 44.1 20951
30316 9 21.7 30316
30317 4 17.3 50548
30318 17 332 39421
30319 4 10.7 87759
30327 1 6 139543
30331 4 214 41771
30337 3 35.1 28388
30339 1 6.6 63871
30340 1 26.7 40955
30341 2 19.2 52423
30344 12 272 36830
30346 1 15.7 63409
30354 8 383 28230
30363 1 24.3 56806
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III. WHY THE USE OF CRITERIA THAT EXCLUDE
AFRICAN AMERICAN WOMEN IS
PROBLEMATIC ... ..o 205
A. The Use of the Current Criteria Perpetuates
Discrimination Against African American

Women ... 205
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Foreign Countries.............ooiiiiiiiiiinennen... 218
CONCLUSION .o 220
INTRODUCTION

As a result of the sudden death of Justice Antonin Scalia, Presi-
dent Obama had an opportunity to nominate a third individual to
serve on the United States Supreme Court. He nominated Merrick
Garland, current Chief Judge of the United States Court of Appeals
for the District of Columbia Circuit. While certainly a sound choice,
the selection of a white male shines a light on the absence of viable
African American female nominees. The absence of African Ameri-
can women on the short list of potential Supreme Court Justice nomi-
nees raises questions about the role that African American women
play in the federal judiciary in general and on the Supreme Court in
particular. For instance, it raises questions about whether African
American women, Asian American women, or any other group that
has remained invisible in Supreme Court nomination discussions pos-
sess a meaningful voice in our democracy. With a Court where three
of the nine Justices are over the age of 75,' there is a very good chance

1. Ruth Bader Ginsburg is 83, Anthony Kennedy is 79, and Stephen Breyer is 77. The
oldest justice was Oliver Wendell Holmes, Jr., who retired at the age of 90, two months shy of his
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the next President of the United States? will have an opportunity to
nominate two or more Supreme Court Justices.

Atrticle II, Section 2 of the U.S. Constitution provides that “[t]he
President . . . shall nominate, and by and with the Advice and Consent
of the Senate, shall appoint . . . Judges of the Supreme Court . ...”?
Thus, the process of an individual attaining the position of Justice of
the United States Supreme Court begins with a nomination by the
President of the United States. While the Senate must approve presi-
dential Supreme Court nominees, the vast majority of the individuals
nominated by presidents have been confirmed.*

One-hundred and sixty-one individuals have been nominated to
serve as a Justice on the United States Supreme Court.” Of that num-
ber, one-hundred and fifty-four have been white men, four have been
white women, two have been black men,® one has been a Latina,” and

91st birthday. The second oldest justice was John Paul Stevens, who retired at 90 years and two
months. See THE SUPREME COURT JUSTICES: ILLUSTRATED BlroGrapHiIEs, 1789-2012, at 262,
472, 486, 493 (Clare Cushman ed., 3d ed. 2013) [hereinafter SUPREME COURT JUSTICES].

2. During the final stages of publication for this article, Donald Trump was elected Presi-
dent of the United States. Donald Trump’s short list of Supreme Court nominees also fails to
include viable African American female nominees. See Donald J. Trump Finalizes List of Poten-
tial Supreme Court Justice Picks, TRuMP CAMPAIGN WEBSITE https://www.donaldjtrump.com/
press-releases/donald-j.-trump-adds-to-list-of-potential-supreme-court-justice-picks (last visited
Nov. 21, 2016).

3. U.S. Consr. art. II, § 2, cl. 2.

4. Of the 161 individuals who have been nominated, 124 have been confirmed. See Su-
preme Court Nominations, Present-1789, U.S. SENATE, http://www.senate.gov/pagelayout/refer-
ence/nominations/Nominations.htm (last visited Sept. 13, 2016).

S. Id.

6. While Thurgood Marshall and Clarence Thomas are the only two African American
men nominated to serve on the Court, a third African American man, William H. Hastie, was
considered for nomination. Hastie was the first African American federal district judge when he
was appointed by President Franklin Roosevelt in 1937 to serve as the first federal district judge
for the District Court of the U.S. Virgin Islands. GILBERT WARE, WiLLIAM HASTIE: GRACE
UNDER PRESSURE 85-86 (1984). After serving two years, Hastie accepted an appointment to be
dean of Howard Law School. Id. at 93. Hastie also became the first African American federal
appellate judge when he was appointed to the Third Circuit Court of Appeals by President Tru-
man. /d. at 225-27. In 1962, President Kennedy seriously considered nominating Hastie for the
Associate Justice seat being vacated by Justice Whitaker who was retiring. However, due to
concerns expressed by Chief Justice Warren and Justice Douglas that he was too conservative,
Kennedy deferred and nominated Byron White. RoBerT KENNEDY: IN His OwN WORDs 66,
115-16 (Edwin O. Guthman & Jeffrey Shulman eds., 1988); see also DAvVID ALISTAIR YALOF,
PURSUIT OF JUSTICES: PRESIDENTIAL POLITICS AND THE SELECTION OF SUPREME COURT NOMI-
NEES 74-78 (1999). Ironically, Byron White turned out to be the conservative Warren and Doug-
las feared in Hastie. See, e.g., MARK TusHNET, A CourT DivipeDp 34 (2005).

7. For purposes of this Article, I am counting Latinos as a race, not ethnicity. See 1an
HaNEY LoPEz, Racism ON TrIAL: THE CHICANO FIGHT FOR JUSTICE, at viii (Rachel F. Moran
& Devon W. Carbado eds., 2003); Ian Haney Lépez & Michael A. Olivas, Jim Crow, Mexican
Americans, and the Anti-Subordination Constitution: The Story of Hernandez v. Texas, in RACE
Law Stories 273, 292-301 (Rachel F. Moran & Devon W. Carbado eds., 2008); Richard Del-
gado et al., Authors’ Reply Creating and Documenting a New Field of Legal Study, 12 HARrv.
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none have been African American women or Asian American wo-
men.® With a country in which African American female law students
and lawyers outnumber African American male law students and law-
yers, it is disturbing that an African American woman has never been
seriously considered,” let alone nominated, to serve on the High
Court.

There are a variety of explanations for the lack of African Ameri-
can women in the pool of potential and viable Supreme Court Justice
nominees.'® Historic discrimination against African American women
in the legal profession is one such reason.!! In the past, the ban of
nearly all African American women from law schools and the legal
profession alone made it impossible for African American women to
even be in the running for such positions until the 1970s, when African
American women began to attend and graduate from law schools in

Latmvo L. Rev. 103, 106 (2009) (“Race is the most useful concept for understanding Latinos
because Latinos are a profoundly racialized group that has been subject, over the years, to ra-
cism of the many forms we document in the book.”).

8. Aaron Morrison, Supreme Court Nominee 2016: Obama Missed a Diversity Opportu-
nity, Black and Asian Leaders Say, INT’L Bus. Times (Mar. 16, 2016, 4:47 PM), http://www.ib-
times.com/supreme-court-nominee-2016-obama-missed-diversity-opportunity-black-asian-
leaders-say-2337920.

9. In 1971, Jewell Stradford LaFontant, an African American woman, was on a list of pos-
sible female Supreme Court Justice candidates compiled for President Nixon to fill one of the
seats being vacated by Hugo Black and John Harlan, both of whom announced in September
1971 that they would be resigning. Joun W. DEaN, THE REnnouisT CHOICE: THE UNTOLD
STORY OF THE NIXON APPOINTMENT THAT REDEFINED THE SUPREME COURT 127 (2001); JOHN
EnrLicHMAN, WITNESs TO POwER: THE NixoN YEARs 239-40 (1982); SHELDON GOLDMAN,
PickiNnG FEDERAL JUDGEs: LOWER COURT SELECTION FROM ROOSEVELT THROUGH REAGAN
220 (1997). Although an early civil rights activist in Chicago in the 1940s, LaFontant became an
active Republican beginning in the 1950s. In 1973, she was appointed Deputy Solicitor General
by Nixon and was the first woman to hold that high of a position in the Solicitor General’s office.
She served in that position until 1975. From 1989 to 1993, Lafontant served in the State Depart-
ment under Bush. Eric Pace, Jewel Lafontant-Mankarious, Lawyer and U.S. Official, Dies, N.Y.
TimmEs (June 3, 1997), http://www.nytimes.com/1997/06/03/us/jewel-lafontant-mankarious-lawyer-
and-us-official-dies.html. LaFontant also testified in support of Robert Bork’s appointment to
the Supreme Court. REBELS IN Law: VoIcEs IN HisTory oF BLack WoMEN LawYERs 128 (J.
Clay Smith, Jr. ed., 1998); see Nominations of Robert H. Bork to Be Associate Justice of the
United Supreme Court of the United States: Hearings Before the Comm. on the Judiciary, 100th
Cong. 144, 155 (1989) (listing Jewell LaFontant as a witnesses who supported Judge Bork).
LaFontant’s nomination would have made her the first woman, white or black, to be nominated
to serve on the Supreme Court. However, despite the intrigue, Nixon did not give LaFontant
serious consideration. See EHRLICHMAN, supra.

10. This Article focuses on African American women; however, many of the arguments that
are asserted in this Article also apply to other women of color. While in this Article, I focus my
attention on the lack of viable African American women as Supreme Court nominees, the issues
raised in this Article apply equally to Asian American women, Latino women (notwithstanding
the appointment of Sonia Sotomayor), and other women of color.

11. See infra Part IILA.
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larger numbers.’> Another reason is pure politics. Because U.S. Su-
preme Court positions are appointments made by the President and
confirmed by the Senate, politics always play a role in who is nomi-
nated and whether they are ultimately confirmed. In a profession in
which women are still often viewed and treated as second-class citi-
zens and in which African Americans are often viewed as sure-fire
votes for Democrats, presidents may have concluded that little politi-
cal mileage would be gained by appointing an African American wo-
man."?> Though there are a wide variety of reasons which explain why
African American women have remained invisible in the U.S. Su-
preme Court nomination process, in this Article, I focus my attention
on what I contend as relatively new exclusionary criteria that are used
for selecting Justices, criteria that have the effect of removing quali-
fied and capable African American women from even being consid-
ered to serve on the Supreme Court. Specifically, I expose an inverse
relationship between the increasing number of African American wo-
men into the legal profession and the consideration of African Ameri-
can women for positions on the Supreme Court. Ironically, as the
number and percentage of African American women in the legal pro-
fession has grown, the criteria used for selecting judges for the bench
has narrowed, resulting in the near-complete absence of African
American women in meaningful discussions about potential appoint-
ments to the Supreme Court.

Part 1 of this Article briefly discusses the criteria used by past
presidents in selecting U.S. Supreme Court nominees and examines in

12. See Kenneth Walter Mack, A Social History of Everyday Practice: Sadie T.M. Alexander
and the Incorporation of Black Women Into the American Legal Profession, 1925-1960, 87 Cor-
NELL L. REV. 1405, 1423-24, 1459 n.99 (2002).

13. There were “sound” political reasons for the appointment of each of the three people of
color who have been nominated and appointed to the Court. President Johnson’s 1967 appoint-
ment of Thurgood Marshall to the Supreme Court was politically warranted. Not only was there
national civil unrest due to racial conflict, see Lucas A. POWE, JrR., THE WARREN COURT AND
AMERICAN PoLrtics 495 (2000), Johnson also recognized that he could cement a place in history
by appointing the first African American to the High Court. See HENRY J. ABRAHAM, JUSTICES,
PRESIDENTS, SENATORS: A HisTorY OF THE U.S. SUPREME COURT APPOINTMENTS FROM WASH-
INGTON TO Bush II 295 (5th ed. 2008); YALOF, supra note 6, at 86-90. With Justice Marshall’s
retirement in 1991, President Bush used the opportunity to appoint not only another African
American to the Court, Clarence Thomas, but to appoint a proven conservative after stumbling
with the appointment of David Souter, who turned out not to be the conservative Justice the
Republican base had desired. Id. at 192-96. President Obama’s selection of the third person
color to the bench, Sonia Sotomayor, was politically expedient as well. David Jackson, Obama,
Sotomayor and the Hispanic Vote, USA Topay (May 26, 2009, 11:50 AM), http://content.usa
today.com/communities/theoval/post/2009/05/67282045/1#.Ug9 (noting that by making his first
appointment a Latina, Obama was able to demonstrate his commitment to diversity both in
terms of gender and ethnicity).
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detail the current elite and exclusionary criteria that began in 1986,
which is about the time when more women and racial minorities were
gaining increased access to the legal profession. Part II discusses how
the current exclusionary criteria—the criteria that have emerged as
central since 1986—have contributed to the dearth of African Ameri-
can women on the short list of possible Supreme Court Justice nomi-
nees. Part III argues that use of today’s elite and exclusive criteria
undermine the legitimacy of the Court, first by perpetuating the exclu-
sion of African American women (and other women of color), and
second by preventing full representation on the Court, not just in
terms of race and gender, but also in terms of law school, legal experi-
ence and work, childhood socioeconomic class background, and a
whole host of other factors that may affect an individual’s perspective
on and approach to legal questions. Finally, Part IV concludes by ar-
guing that the way to increase the available pool of potential African
American female Supreme Court Justice is the use of judicial merit
selection commissions.

I. PRESIDENTIAL SELECTION OF SUPREME COURT
JUSTICE NOMINEES

Since 1980, when African American women began to enter the
legal profession in large numbers,'* one would have expected a signifi-
cant increase in the number of African American women appointed to
the federal bench. One would have also expected more meaningful
consideration of African American women for appointment to the
U.S. Supreme Court. Ironically, however, as African American wo-
men and other once excluded groups have gained more access to entry
into the legal profession, there have not been such increases. Rather,
over this same period, there has been a narrowing of the once-broad
criteria that were used to select Supreme Court Justices from 1789 to
1981 to the criteria today that are so elite and exclusionary that nearly
all African American female lawyers have been excluded from serious
consideration.'”

This Part explains in detail the shift in the criteria employed by
presidents to nominate potential Supreme Court Justices. Part I.A ex-
plains how the increasing lengths at which U.S. Supreme Court Jus-

14. See infra Part IILA.
15. How Judges and Justices Are Chosen?, INDEPENDENCE HALL Ass’N, http://www.ushis-
tory.org/gov/9d.asp (last visited Sept. 16, 2016).
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tices are sitting on the bench have raised the stakes of inclusion in the
nomination process. Part [.B provides a brief overview of the history
of Supreme Court Justice selection from 1789 to 1981, revealing the
range of criteria that were used in selecting U.S. Supreme Court Jus-
tices for more than two hundred years. It then explains how, when,
and why the use of such broad criteria began to end in 1986, and iden-
tifies the exclusive criteria that are most commonly seen as critical to
obtaining a nomination for the U.S. Supreme Court today.

A. The Stakes of Inclusiveness

Ensuring the full inclusion of all groups—here, African American
women—in discussions concerning potential U.S. Supreme Court
nominations as well as in actual nominations is even more critical to-
day than it has been. To begin, such inclusion has become increasingly
important over time because since 1970, the rate at which Supreme
Court openings become available has slowed down significantly.
From 1789 to 1970, the average length of service for Justices was six-
teen years, a time period that did not greatly exceed the service of the
presidents who nominated them.'® Today, in most cases, a president’s
choice, if confirmed, will be on the bench long after the president who
selected him or her has left office, as the average length of Justice
service since 1970 has been twenty-five years.!” This shift in the Jus-
tices’ length of service over time means that the exclusion of African
American women or any other underrepresented group from consid-
eration for a position on the bench (and thus actual nomination and
confirmation for a position) may have lasting consequences for a
quarter of a century or more. And with the long-lasting tenure of the
Justices, a president’s selection will have an even greater lasting im-
pact on the jurisprudence of the Court.'®

16. See Frequently Asked Questions- Justices, Sup. Ct. or U.S., http://www.supremecourt
.gov/faq_Justices.aspx#faqlustice2 (last visited Sept. 15, 2016).

17. Since 1970, there have been seven Justices who have completed tenures on the Supreme
Court: Harry Blackmun served for 24 years, Lewis Powell served for 15 years, William Rehnquist
served for 33 years, John Paul Stevens served for 34 years, Sandra Day O’Connor served for 24
years, Antonin Scalia served for 29 years, and David Souter served for 18 years. The average
length of service of these Justices is twenty-five years. Moreover, the four most senior justices
have all served more than 22 years: Justice Kennedy, 28 years; Justice Thomas, 25 years; Justice
Ginsburg, 23 years; and Justice Breyer, 22 years.

18. From 1994-2005, there was no change in the membership of the Court, and there were a
number of long-lasting jurisprudential changes that took place during that time period. THE
SUPREME COURT: CONTROVERSIES, CASES AND CHARACTERS FROM JOHN JAY TO JOHN ROB-
ERTs 1151 (Paul Finkleman ed., 2014). For example, United States v. Lopez, marked the narrow-
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Because of the length of service of the Justices and the corre-
sponding effects on the jurisprudence of the Court, the need for inclu-
sion in the selection process of Supreme Court Justices is paramount.
However, as the length of tenure of the Justices has increased, the
breadth of the selection criteria has decreased. The primary criteria
used by presidents today in selecting Justices have evolved over time
such that they allow a more limited number of lawyers, and even a
more limited type of lawyer, to be considered for the federal bench in
general, and the U.S. Supreme Court in particular.

In the next section, Part I.B., I discuss just how the criteria for
Supreme Court Justices have evolved and narrowed over time before
discussing the effect of those criteria on the African American women
in Part II.

B. Evolution of Presidential Selection Criteria

Throughout the 200-year history of the Supreme Court, presi-
dents have considered a wide range of factors in selecting nominees to
serve on the High Court. For example, George Washington and the
other first century presidents placed heavy weight on where the nomi-
nees were from geographically.'® This was an important consideration
due in part to the circuit riding responsibilities of the justices.?® The
first century presidents also considered ideology, like most presidents
throughout history. Federalist President John Adams’s selection of
John Marshall, a staunch Federalist himself, as Chief Justice demon-
strates the importance of ideology in the selection of Supreme Court
justices even during the early years of the Court.

As geographic diversity on the Court lost its importance, ideology
began to play an even more dominant role. For example, after Presi-
dent Nixon’s failed attempts to add geographic diversity on the Court
with two southern nominees, his push for an ideological choice
culminated in the selection of William Rehnquist, who turned out to
be his most conservative appointee.

Political ideology continues to be the primary consideration of
presidents today. However, in recent years, the non-ideological crite-

ing of the Court’s interpretation of the federal government’s power under the Commerce Clause
of the U.S. Constitution. United States v. Lopez, 514 U.S. 549, 567 (1995).

19. Lee Epstein et al., The Increasing Importance of Ideology in the Nomination and Confir-
mation of Supreme Court Justices, 56 DRAKE L. Rev. 609, 612-13 (2008).

20. Sharon E. Rush, Federalism, Diversity, Equality, and Article 11l Judges: Geography,
Identity, and Bias, 79 Mo. L. Rev. 119, 127 (2014).
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ria used for the selection of nominees have grown increasingly narrow,
to the point where only a select group of lawyers could even hope to
be nominated and confirmed to sit on the Court. The narrow criteria
are less about demonstrated aptitude, ability, and temperament, but
rather more about politics and pedigree.

The narrowing of the non-ideological criteria began nearly thirty
years ago with President Ronald Reagan’s nomination of Antonin
Scalia in 1986 to fill the seat being vacated by William Rehnquist, who
was being elevated from Associate Justice to Chief Justice following
Chief Justice Burger’s retirement. When President Reagan selected
Scalia, he chose Scalia primarily because of his ideology.>! However,
President Reagan also chose Scalia because he knew that Scalia’s ob-
jective qualifications would not be questioned.?” Justice Scalia re-
ceived his bachelor’s degree from Georgetown University and his law
degree from Harvard Law School.”®> He was a former assistant attor-
ney general®* and a former law school professor at the University of
Chicago Law School.*® Additionally, at the time Scalia was nomi-
nated, he had been a judge of four years on United States Court of
Appeals for the District of Columbia Circuit.?® Another selling point
was Scalia’s age.”” At 50, Scalia was a relatively young nominee, and
would be in a position to serve twenty-five or more years on the
bench.?®

Whether inadvertent or by design, the objective qualifications of
the current Justices look very similar to that of Justice Scalia. Indeed,
looking at the current Court and some of the more recent nominees to
the Court, both failed and successful, one can see an emerging trend—
the nomination of individuals who graduated from Ivy League law
schools, who were federal appellate judges, and who served in high
levels of the federal government. Eleven individuals were nominated

21. YALOF, supra note 6, at 134, 143-44.
22. Id. at 151.

23. JoaN Biskuric, AMERICAN ORIGINAL: THE LIFE AND CONSTITUTION OF SUPREME
CoURT JUSTICE ANTONIN ScALIA 23-26 (2009).

24. Id. at 34.

25. Id. at 65.

26. Id. at 80, 99-100. In 1982, Scalia declined an earlier offer by the Reagan administration
to be nominated to be a judge on the United States Court of Appeals for the Seventh Circuit in
hopes of securing a seat on the more prestigious, Supreme Court feeding, D.C. Circuit. /d. at 80.

27. YALOF, supra note 6, at 147-48, 153.

28. See id. Scalia served for 27 years and was the longest serving member of the current
Court.
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after Scalia.?® Of those eleven, nine graduated from Ivy League law
schools,? nine were sitting federal appellate court judges,®' and eight
had previously worked in the upper levels of government.*> An addi-
tional common characteristic that appears to be emerging is service as
a judicial law clerk. Although Scalia did not serve as a judicial law
clerk, six of the twelve nominees since Scalia’s nomination were for-
mer federal judicial law clerks.??

In the remaining part of this section, I discuss these criteria,
which have emerged as critical factors in selection of Supreme Court
Justice nominees, and detail the evolution that has occurred with each
factor.

1. Ivy League Law School

With the departure of Justice Stevens from the Court and the ad-
dition of Justice Kagan in 2010, for the first time in the history of the
Supreme Court all of the current Justices are graduates of Ivy League
law schools.** What makes this fact even more astonishing is that Ivy

29. Robert Bork, Anthony Kennedy, David Souter, Clarence Thomas, Ruth Bader Gins-
burg, Stephen Breyer, John Roberts, Harriet Miers, Samuel Alito, Sonia Sotomayor, and Elena
Kagan. Supreme Court Nominations, Present-1789, supra note 4.

30. Anthony Kennedy, David Souter, Clarence Thomas, Ruth Bader Ginsburg, Stephen
Breyer, John Roberts, Samuel Alito, Sonia Sotomayor, and Elena Kagan. Dahlia Lithwick, The
Thing That Scares Me Most About the Supreme Court, NEw RepuBLIC (Nov. 13, 2014), https:/
newrepublic.com/article/120173/2014-supreme-court-ivy-league-clan-disconnected-reality.

31. Robert Bork, Anthony Kennedy, David Souter, Clarence Thomas, Ruth Bader Gins-
burg, Stephen Breyer, John Roberts, Samuel Alito, and Sonia Sotomayor. Harriet Miers and
Elena Kagan were not. Id.

32. Robert Bork, David Souter, Clarence Thomas, Stephen Breyer, John Roberts, Harriet
Miers, Samuel Alito, and Elena Kagan. See Biographies of Current Justices of the Supreme
Court, Sup. Crt. or THE U.S., https://www.supremecourt.gov/about/biographies.aspx (last visited
Sept. 15, 2016); Andrew Cohen, The Sad Legacy of Robert Bork, AtLanTic (Dec. 19, 2012),
http://www.theatlantic.com/politics/archive/2012/12/the-sad-legacy-of-robert-bork/266456/; Har-
riet E. Miers Profile, WasH. Post (Oct. 27, 2005, 9:03 AM), http://www.washingtonpost.com/wp-
dyn/content/article/2005/10/03/AR2005100300305.html.

33. Ruth Bader Ginsburg, Stephen Breyer, John Roberts, Samuel Alito, Elena Kagan, and
Merrick Garland. Background on Judge Merrick Garland, Warte House (Mar. 16, 2016), https:/
/www.whitehouse.gov/the-press-office/2016/03/16/background-judge-merrick-garland; Biogra-
phies of Current Justices of the Supreme Court, supra note 32.

34. Five of the current Justices graduated from Harvard Law School (Roberts, Scalia, Ken-
nedy, Breyer, and Kagan), three graduated from Yale Law School (Thomas, Alito, and
Sotomayor), and one Justice graduated from Columbia Law school (Ginsburg, who began her
law school career at Harvard and transferred and graduated from Columbia). See Lithwick,
supra note 30. Merrick Garland, President Obama’s most recent nominee graduated from
Harvard Law School, and if the Senate confirms Judge Garland to fill the current vacancy on the
Court, this all Ivy League Court will continue. See Background on Merrick Garland, supra note
33.
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League law schools account for only five of the approximately fwo
hundred ABA-approved law schools in the United States.”

Despite this current trend of presidents nominating individuals
with an Ivy League legal pedigree, the overwhelming majority of Su-
preme Court Justices who earned law degrees®® were not graduates of
Ivy Leagues institutions. Even after most states began requiring a law
degree to practice law,*” presidents were not overly preoccupied with
selecting an individual who graduated from a specific institution. For
example, Dwight Eisenhower’s five nominees, selected between 1953
and 1959, all hailed from different law schools: Earl Warren was a
graduate of Berkeley, John Marshal Harlan II graduated from New
York Law School, William Brennan from Harvard, Charles Whittaker
received his law degree from University of Missouri-Kansas City, and
Potter Stewart from Yale.*® John F. Kennedy’s two nominees, Byron
White and Arthur Goldberg, were from Yale and Northwestern Uni-
versity Law School, respectively.>® Although two of Nixon’s six nomi-
nees received their law degrees from Harvard—Clement Haysworth
and Harry Blackmun—his other nominees received their law degrees
from non-Ivy League law schools.*® Nixon’s first nominee, Warren
Burger, whom he selected for Chief Justice, graduated from St. Paul
College of Law (since renamed William Mitchell College of Law);*!

35. Columbia University, Cornell University, Harvard University, the University of Penn-
sylvania, and Yale University. The other Ivy League institutions—Brown University, Dartmouth
College, and Princeton University — do not have law schools. See Michelle Fabio, Ivy League
Law Schools, ABout Epuc., http://lawschool.about.com/od/lawschoolprofiles/tp/ivyleague.htm
(last updated Jan. 13, 2016).

36. Some Supreme Court Justices did not have law degrees. For example, Robert Jackson,
who was nominated by Franklin Roosevelt in 1941, went to Albany Law School, but did not earn
a degree. Frequently Asked Questions- Justices, supra note 16.

37. It was not until the early 1900s that legal education became formalized, and even as late
as 1922, no state required a law degree to practice law. However, by about 1940, most states
required a law degree to practice law. ROBERT STEVENS, Law ScHooL: LEGaL EpucATION IN
AMERICA FROM THE 1850s To THE 1980s, at 172-74 (1983).

38. William J. Brennan, Jr., OvEz, https://www.oyez.org/justices/william_j_brennan_jr (last
visited Oct. 9, 2016); John M. Harlan II, OYEz, https://www.oyez.org/justices/john_m_harlan2?
page=1&order=title&sort=asc&amp;sub=opinions %2F1968 (last visited Oct. 9, 2016); Potter
Stewart, OYEz, https://www.oyez.org/justices/potter_stewart (last visited Oct. 9, 2016); Charles E.
Whittaker, OYvEz, https://www.oyez.org/justices/charles_e_whittaker?order=field_education_val
ue&sort=desc#! (last visited Oct. 9, 2016); Earl Warren, OYEz, https://www.oyez.org/justices/earl
_warren?order=title&sort=asc&page=1 (last visited Oct. 9, 2016).

39. Arthur J. Goldberg, OYEz, https://www.oyez.org/justices/arthur_j_goldberg?order=field
_education_value&sort=asct#! (last visited Oct. 9, 2016); Byron White, OYEz, https://www.oyez
.org/justices/byron_r_white?order=field_education_value&sort=desc#! (last visited Oct. 9, 2016).

40. Supreme Court Nominations, Present-1789, supra note 4.

41. Warren Burger Biography, BloGRAPHY.COM, http://www.biography.com/people/warren-
burger-9231479 (last visited Sept. 21, 2016).
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Harrold Carswell graduated from Walter George School of Law;
Lewis Powell received his law degree from Washington and Lee Uni-
versity (however, he did receive his Masters of Law degree from
Harvard); and William Rehnquist graduated from Stanford Law
School.** President Gerald Ford’s only nominee to the Court, John
Paul Stevens, graduated from Northwestern University Law School.*?

Reagan’s first two nominees were from Stanford—Sandra Day
O’Connor and William Rehnquist.** Reagan then nominated Scalia
from Harvard, Robert Bork from University of Chicago, and Anthony
Kennedy from Harvard.*> As previously noted, the Ivy League trend
began to emerge around the time Reagan nominated Scalia. The ex-
clusivity became even more entrenched following Reagan’s presi-
dency, as the next ten nominees, selected by four different presidents,
all hailed from Ivy League institutions, with the exception of Harriet
Miers, who graduated from Southern Methodist. Interestingly, yet
not surprisingly, given the elitist trend in the nominations at the time
of her nomination in 2005, Miers’ nomination was criticized in part
because she was not a graduate of one of the more elite law schools.*®

Despite the assumption of many to the contrary, where an indi-
vidual received his or her law degree does not necessarily dictate the
effectiveness or quality of that individual as a Justice. First, Robert
Jackson, who had a significant impact on the Court,*” did not receive a
law school degree.*® Additionally, other highly regarded Justices, such
as Chief Justice Earl Warren, and Justices John Marshall Harlan II

42. DouGLAs CLOUATRE, PRESIDENTS AND THEIR JUsTICES 74 (2010).

43. John Paul Stevens, Ovez, https://www.oyez.org/justices/john_paul_stevens (last visited
Sept. 21, 2016).

44. CLOUATRE, supra note 42, at 74.

45. ErRwIN CHEMERINKSY, THE CASE AGAINST THE SUPREME COURT 160 (2014).

46. See Tom Curry, For Court Clout, No Judicial Experience Needed, NBc NEws (May 12,
2010, 10:20:09 AM), http://www.msnbc.msn.com/id/37072697/ns/politics-supreme_court/print/1/
displaymode/1098/.

47. See Bryan Garner, Celebrating the Powerful Eloquence of Justice Robert Jackson, ABA
LJ. (Oct. 01, 2016 02:50 AM) http://www.abajournal.com/magazine/article/powerful_elo
quence_justice_robert_jackson.

48. See SUPREME COURT JUSTICES, supra note 1, at 369. That is, of course, not to say that an
individual today without a legal education would be at all qualified to serve on the Supreme
Court. The point is, however, that the best, brightest and most effective potential judges are not
found exclusively at Ivy League legal institutions.
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and John Paul Stevens,*
education.”

Without a doubt, there are a number of law schools, not just five,
that produce high quality lawyers who would make and have made
outstanding Supreme Court Justices. Not only does the trend in nomi-
nating exclusively products of Ivy League law schools ignore this fact,
but the trend, like the below-discussed factors, significantly and un-
necessarily limits the pool of qualified applicants. And this narrowing
of the pool has a disproportionate effect on African American
women.

were not products of Ivy League legal

2. Federal Judicial Experience

Probably the most important of the current criterion to have
emerged is prior federal appellate judicial experience. Indeed, eight
of the nine current Justices were sitting federal circuit judges when
nominated.’® However, the nomination of federal appellate judges to
serve on the Supreme Court is a relatively new trend.”> Admittedly,
as the federal lower courts grew in number during the 1900s, presi-
dents began selecting with increasing frequency Supreme Court nomi-
nees who were current or former federal court of appeal judges.”
However, even with the increase in the number of federal trial and
appellate judges, presidents did not feel compelled, pressured, or even
inclined to nominate individuals with judicial experience. For exam-

49. See TINSLEY E. YARBROUGH, JOHN MARSHALL HARLAN: GREAT DISSENTER OF THE
WARREN Court 333-35 (1992); William G. Ross, The Ratings Game: Factors That Influence
Judicial Reputation, 79 Mara. L. REv. 401, 407, 445-52 (1996); Jetferey Rosen, The Dissenter,
Justice John Paul Stevens, N.Y. Times (Sept. 23, 2007), http://www.nytimes.com/2007/09/23/mag-
azine/23stevens-t.html.

50. John M. Harlan 11, supra note 38; John Paul Stevens, supra note 43; Earl Warren, supra
note 38.

51. Chief Justice Roberts had been a judge on the D.C. Circuit for two years when he was
nominated; Justice Scalia had been a judge on the D.C. Circuit for four years when he was
nominated; Justice Kennedy had been a judge on the Ninth Circuit for thirteen years when he
was nominated; Justice Thomas had been a judge on the D.C. Circuit for nineteen months when
he was nominated; Justice Ginsburg had been a judge on the D.C. Circuit for thirteen years
when she was nominated; Justice Breyer had been a judge on the First Circuit for fourteen years
when he was nominated; Justice Alito had been a judge on the Third Circuit for sixteen years
when he was nominated; and Justice Sotomayor had been a judge on the Second Circuit for
eleven years when she was nominated (and prior to that had been a district court judge for the
Southern District of New York for six years). Elena Kagan, the ninth and most recent Justice,
had not served as a judge when she was nominated. See Biographies of Current Justices of the
Supreme Court, supra note 32.

52. See Tracey E. George, From Judge to Justice: Social Background Theory and the Su-
preme Court, 86 N.C. L. Rev. 1333, 1340 (2008) (describing the change in the norm of prior
federal judicial experience for Supreme Court Justices).

53. Id. at 1337-48.
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ple, from 1937-1943, Franklin D. Roosevelt nominated eight new Jus-
tices, and of those eight, only one was a federal judge.”* John F.
Kennedy made his only two Supreme Court appointments in 1962 and
neither individual had former judicial experience.>

However, beginning in 1967, the trend has been for presidents to
nominate individuals who were former federal appellate judges.”® Be-
ginning with President Johnson’s nomination of Thurgood Marshall in
1967, seventeen of the twenty-two, or 77%, of the individuals who
were nominated to the Court had been former or current federal court
of appeals judges.”” In contrast, only twelve of the thirty-two, or 38%,
of the new nominees from 1914 to 1967 were former or current federal
appellate judges.”®

Although the trend of selecting graduates of Ivy League law
schools may have developed from a certain degree of elitism, the
trend of nominating federal appellate judges developed primarily as a
result of politics. For instance, Nixon, who was elected on the con-
servative “law and order” platform,” was determined to name “law
and order” Justices to the Supreme Court.°® Nixon and his advisors
believed that the most expeditious way to determine how an individ-
ual would adjudicate Supreme Court cases was to review an actual
judicial record for a “law and order” judicial philosophy.®! As a re-

54. Roosevelt appointed a total of nine Justices to the Court. The eight new appointees
were Hugo Black, Stanley Reed, Felix Frankfurter, William O. Douglas, Frank Murphy, James F.
Byrnes, Robert H. Jackson, and Wiley Blount Rutledge. Roosevelt also nominated Harlan Fiske
Stone to serve as Chief Justice in 1941. Stone had previously served as an Associate Justice on
the Supreme Court from 1925 to 1941. Of the eight, only Rutledge, who was serving on the D.C.
Circuit, had previous judicial experience. CHRISTOPHER E1sGUBER, THE NEXT JUSTICE: REPAIR-
ING THE SUPREME COURT APPOINTMENTS PROCESS 136 (2007).

55. Kennedy’s nominees were Byron White, serving as Deputy Attorney General at the
time of his nomination, and Arthur Goldberg, serving as Secretary of Labor at the time of his
nomination. Id.

56. See Robert Alleman & Jason Mazzone, The Case for Returning Politicians to the Su-
preme Court, 61 Hastings L.J. 1353, 1358 (2010) (noting the trend in the selection of individuals
with prior federal judiciary experience for service on the Supreme Court).

57. The nominees who were not federal court of appeals judges were Lewis Powell, William
Rehnquist, Sandra Day O’Connor, Harriet Miers, and Elena Kagan. While Sandra Day
O’Connor was not a federal appellate judge, she was an Arizona state court of appeals judge. See
Curry, supra note 46; Harriet E. Miers Profile, supra note 32.

58. April Gordon Dawson, Message to Black Women: Be Afraid, Be Very Afraid- Romney
and the Future of the Supreme Court, CLuTcH, http://www.clutchmagonline.com/2012/11/mes-
sage-to-black-women-be-afraid-be-very-afraid-romney-and-the-future-of-the-supreme-court/
(last visited Sept. 15, 2016).

59. See Allen Rostron, The Law and Order Theme in Political and Popular Culture, 37
Okra. Crty U. L. Rev. 323, 331-37 (2012).

60. YALOF, supra note 6, at 131.

61. Id.
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sult, Nixon first looked to then-current federal judges when seeking
nominees to the High Court, and the first four of Nixon’s six nominees
were federal appellate judges.®® It was only after two of his federal
appellate judge nominees were rejected that Nixon expanded his
search of potential nominees outside of the judiciary.®

Likewise, politics led to Reagan’s selection of Scalia, as ideology
was a primary concern in the selection.®* Reagan’s advisors focused
primarily on current judges, having determined, like Nixon’s advisors,
that an individual’s judicial record was the most expedient and accu-
rate way to determine ideological views and judicial philosophy.®

While presidents since Reagan have, with varying degrees of suc-
cess, considered nominating non-judges,’ since Scalia’s nomination,
ten of the twelve individuals nominated have been federal appellate
judges.®”” And of the two nominees who were not federal judges—
Miers and Kagan—only Kagan was confirmed.®® Miers’ qualifications
were questioned in part because she did not have prior judicial experi-
ence; after harsh criticism, she withdrew her nomination.®® And al-
though Kagan was the current Solicitor General of the United States
at the time of her nomination, and ultimately confirmed, her qualifica-
tions were nevertheless questioned by some because she did not have
prior judicial experience.”®

Despite the current emphasis on federal judicial experience,’! his-
tory teaches us that having previous judicial experience does not nec-
essarily determine the quality of the Justice. Many highly regarded

62. Id. at 70.

63. Id.

64. Id. at 142.

65. Id. at 98.

66. For example, Bill Clinton specifically sought to nominate a non-judge, and offered a
Court vacancy to former governor of New York, Mario Cuomo; however, Cuomo declined. JEF-
FREY TOOBIN, THE NINE: INSIDE THE SECRET WORLD OF THE SUPREME COURT 75-76, 84-85
(2008) (George H. Bush nominated non-judge Harriet Miers, and Barack Obama nominated
non-judge Elena Kagan).

67. Indeed, Judge Garland, who had served as a judge on the D.C. Circuit Court of Appeals
for 19 years at the time of his nomination, has more judicial experience than any other Supreme
Court nominee in history.

68. STAFF OF S. CoMM. ON THE JUDICIARY, 111TH CONG., CORRECTING THE RECORD: JU-
piciaL ExpERIENCE Is NoT A PREREQUISITE FOR SERVING ON THE SUPREME COURT, (Comm.
Print 2010), https://www.dpc.senate.gov/scotus/sjc_judexpnotprereq.pdf.

69. Id.

70. Charles W. “Rocky” Rhodes, Navigating the Path of the Supreme Appointment, 38 FLA.
St. U. L. REV. 537, 540-41 (2011).

71. Even Chief Justice Roberts has commented that Supreme Court Justices should be se-
lected from the bench. Lee Epstein et al., The Norm of Prior Judicial Experience and its Conse-
quences for Career Diversity on the Supreme Court, 91 CarL. L. Rev. 903, 905 (2003).
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Justices did not have prior judicial experience. For example, Earl War-
ren, Hugo Black, and William Douglas, considered by many to be out-
standing jurists,”” had no judicial experience when appointed to the
Court.”? Likewise, many Justices who have been deemed ineffective
or marginal Supreme Court Justices were former judges. For exam-
ple, despite having served thirteen years on the D.C. Circuit when
nominated, Chief Justice Warren Burger is regarded as a wholly inef-
fective Justice.”* Fred Vinson also served on the D.C. Circuit before
becoming Chief Justice of the Court and is considered by many to be
one of the worst Justices in the history of the Court.”

Given that prior judicial experience does not necessarily deter-
mine the quality of a Supreme Court Justice, the weight given to this
factor is unwarranted.”® Not only is undue weight unwarranted, but as
discussed in Part II below, the overreliance on this factor is having a
detrimental effect on the diversity of the pool from which Supreme
Court nominees are being selected.

3. Age

The significance of age should be addressed at this point because,
even if an individual is a federal appellate judge—one of the most
important factors, if not, the most important—the age of the individ-
ual may completely remove them from consideration for nomination
to the Supreme Court. Presidents have begun to appreciate more and
more that their Supreme Court judicial nominees could have effects
beyond the president’s time in office. As a result, age has become a
key consideration in the selection of Supreme Court nominees. For
instance, when President Reagan considered individuals to fill the seat
being vacated by Rehnquist who was being elevated from Associate

72. Bernard Schwartz, Supreme Court Superstars: The Ten Greatest Justices, 31 TuLsa L.J.
93, 135-57 (1995).

73. When nominated, Warren was governor of California, Black was a U.S. Senator, and
Douglas was Chair of the Securities and Exchange Commission. Other non-judge nominees who
are regarded as among the best Justices to serve on the Court include Charles Evans Hughes
(governor of New York), Felix Frankfurter (law professor), Robert Jackson (Attorney General
and Solicitor General), and Louis Brandies (private practice). Id. at 94, 134-37, 150-53.

74. Ross, supra note 49, at 407.

75. Bernard Schwartz, A Book oF LEGAL Lists: THE BEST AND WORST IN AMERICAN Law
32 (1997); other former judge nominees whose tenures on the bench were less than stellar in-
clude Charles Whittaker (Eighth Circuit), Sherman Milton (Seventh Circuit), id. at 29, and Willis
Van Devanter (Eighth Circuit). Ross, supra note 49, at 445-52.

76. See, e.g., Felix Frankfurter, The Supreme Court in the Mirror of Justices, 105 U. Pa. L.
REv. 781, 795 (1957) (“One is entitled to say without qualification that the correlation between
prior judicial experience and fitness for the functions of the Supreme Court is zero.”).
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Justice to Chief Justice, Scalia was selected over Bork, in part, because
Scalia, who was fifty, was nine years younger than Bork.”” The aver-
age appointment age of the current Justices is 52.5, and all of the sit-
ting Justices were 56 or younger when appointed, with the exception
of Justice Ginsburg, who was 60 when she was appointed.”® Thus, the
trend appears to be that presidents will generally seek nominees no
older than 56.7°

4. Federal Government Experience

In recent years, when a Supreme Court Justice nominee did not
have prior judicial experience, that individual was most likely a high-
ranking federal government official. As noted above, since 1967, only
five of the twenty-two new nominees were not federal judges.®® Of
those five, three were high-ranking government officials.®' Of the re-
maining two, one was a state court of appeals judge and the other was
in private practice.®?

In many cases, a nominee had been both a federal judge and a
high-ranking government official. Indeed, of the eight current Justices
who were former federal appellate judges, five served in high-level
federal government positions prior to being appointed to the federal
appellate bench.® Thus, it would be difficult to imagine an individual

77. YALOF, supra note 6, at 147.

78. Chief Justice Roberts was 50 at the time of his appointment; Justice Scalia was 50, Jus-
tice Kennedy was 52, Justice Thomas was 43, Justice Ginsburg was 60, Justice Breyer was 56,
Justice Alito was 56, Justice Sotomayor was 55, and Justice Kagan was 50. Biographies of Current
Justices of the Supreme Court, supra note 32.

79. If confirmed, Judge Garland who is 63 would be one of the oldest individuals to join the
Court. It bears noting that the other two individuals on President Obama’s short list, Judge Paul
Watford of the Ninth Circuit and Judge Sri Srinivasan of the D.C. Circuit, are 48 and 49 respec-
tively. Pamela Brown, Sources: Obama Narrowing Supreme Court List, CNN (Mar. 12, 2016),
http://www.cnn.com/2016/03/12/politics/obama-supreme-court-short-list/.

80. Powell, Rehnquist, O’Connor, Miers, and Kagan. Biographies of Current Justices of the
Supreme Court, supra note 32; Curry, supra note 46.

81. William Rehnquist was the Assistant Attorney General for the Department of Justice
Office of Legal Counsel when nominated by President Nixon. Harriet Miers was White House
Counsel when nominated by President Bush II. Elena Kagan was Solicitor General when nomi-
nated by President Obama. YALOF, supra note 6, at 125; see Biographies of Current Justices of
the Supreme Court, supra note 32.

82. Sandra Day O’Connor was an Arizona State Court of Appeals judge when nominated,
and Lewis Powell was in private practice when nominated. Biographies of Current Justices of the
Supreme Court, supra note 32; Lewis F. Powell, Jr., BloGrRAaPHY.COM, http://www.biography
.com/people/lewis-f-powell-jr-38967#early-life (last visited Oct. 23, 2016).

83. Chief Justice Roberts served in the Solicitor General’s office, Justice Scalia served in the
White House Office of Legal Counsel, Justice Thomas was the Chairman of the Equal Employ-
ment Opportunity Commission, Justice Breyer served in the Department of Justice as a special
prosecutor and counsel; and Justice Alito served in both the Attorney General’s office and the
Solicitor General office. Biographies of Current Justices of the Supreme Court, supra note 32.
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being nominated today who was neither a federal appellate judge nor
a high-level federal government official.

Like the federal appellate judge factor, serving as a high ranking
federal government official has only recently become a critical factor
in selection of Supreme Court nominees. While presidents have fre-
quently scoured federal public servants for possible Supreme Court
nominees, not serving as a high-ranking government official has not
historically removed one altogether from consideration. For example,
in 1965 when President Johnson was seeking to fill the seat vacated by
Arthur Goldberg, Johnson was advised that he was “free to choose
[an individual] from the federal or state judiciary, private practice, or
the academic world.”® Indeed, of the fifteen individuals suggested to
Johnson by his advisors for nomination, only two were federal govern-
ment officials.® Of the remaining thirteen, two were federal appellate
judges, six were in academia, four were state judges, and one was in
private practice.®® Johnson ultimately selected the individual who was
in private practice—Abe Fortas.®’

Also like the federal judge criterion, service in a high governmen-
tal position does not determine whether an individual will make an
effective or “good” Justice. A number of highly regarded Justices
were neither federal judges nor federal government officials. Justices
Benjamin Cardozo, Oliver Wendell Holmes and William Brennan
were all state judges.®® Chief Justices Earl Warren and Charles Evans
Hughes were both state governors when selected.®® Justice Brandeis
was in private practice and Justice Frankfurter was a law professor.”
Moreover, some of the least effective Justices served in high-level fed-
eral government positions when nominated. The most noteworthy ex-
ample is Justice James Clark McReynolds. McReynolds was serving as
Attorney General when nominated by Woodrow Wilson in 1914, and
has frequently been labeled one of the worst Supreme Court Justices
in history.”!

Despite the historical inclusion of individuals with varied back-
grounds in the pool of potential Supreme Court Justices, presidents

84. YALOF, supra note 6, at 83.

85. Id. at 84.

86. Id.

87. Id. at 85-86.

88. See SUPREME COURT JUSTICES, supra note 1, at 260, 337, 410.

89. Id. at 279, 401.

90. See Schwartz, supra note 72, at 123-44; see also Ross, supra note 49, at 414.
91. See Ross, supra note 49, at 433.
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today appear to place greater emphasis on federal government experi-
ence, especially when the individual being considered does not have
federal appellate judicial experience. The heavy weight given to this
factor, like the above-discussed factors, is unwarranted. Moreover, as
demonstrated in the next Part of this Article, this factor unnecessarily
limits the pool from which Supreme Court nominees are selected.

5. Judicial Clerkships

An emerging trend appears to be the selection of individuals who
served as Supreme Court law clerks. Justice Horace Gray initiated
the use of a law clerk or “secretary” in 1882 when he was appointed to
the Court.”” Following his practice as the chief Justice of the Supreme
Judicial Court of Massachusetts, each year Gray would hire a graduate
from Harvard Law School to serve as his law clerk.”> By 1919, virtu-
ally all of the Justices had followed suit and Congress, formally recog-
nizing the practice, began providing funding for Supreme Court law
clerks.®* During the 1940s, the Justices began employing two law
clerks.”> In the 1970s, the number of law clerks for each Justice in-
creased to three.?® Today, all of the Justices employ at least four law
clerks.”’

Although Supreme Court clerkships provide an individual with a
first-hand view of the workings of the Court, historically, presidents
have not placed much weight, if any, on whether an individual clerked
for a Supreme Court Justice, or any other judge. In fact, there have
only been six Justices who were former Supreme Court law clerks.”®

92. Judicial Administration and Organization: Law Clerks, FEp. Jup. CTR., http://www.fjc
.gov/history/home.nsf/page/admin_03_11.html (last visited Sept. 18, 2016).

93. Id.

94. Id. (noting that in 1930, Congress authorized federal circuit judges to hire law clerks. In
1945, Congress authorized funding for all district judges to hire law clerks).

95. Davip M. O’BrieN, STorM CENTER: THE SUPREME COURT IN AMERICAN PoLITICS
133-34 (10th ed. 2014). See generally 28 U.S.C. § 675 (2006) (enacted in 1948 and authorizing
Supreme Court Justices to appoint law clerks and secretaries).

96. See Topp C. PEPPERS, COURTIERS OF THE MARBLE PALACE: THE RISE AND INFLUENCE
ofF THE SUPREME COURT Law CLERK 174-84 (2006).

97. See JubiciaL YELLOW Book 3-6, (Summer 2016); see also O’BRIEN, supra note 95, at
134.

98. Byron White clerked for Chief Justice Frederick Vinson during the 1946-47 term; John
Paul Stevens clerked for Associate Justice Wiley Rutledge during the 1947-48 term; William
Rehnquist clerked for Associate Justice Robert Jackson during the 1952-53 term; Stephen
Breyer clerked for Associate Justice Arthur Goldberg during the 1964-65 term; John Roberts
clerked for the then-Associate Justice William Rehnquist during the 1980-81 term; and Elena
Kagan clerked for Associate Justice Thurgood Marshall during the 1987-88 term. Frequently
Asked Questions- Justices, supra note 16.

2016] 195



Howard Law Journal

Recent presidents, likewise, do not appear to have placed significant
weight on this factor. It is nevertheless striking that five of the last
fifteen individuals nominated were Supreme Court law clerks. More-
over, four of the last seven nominees,” and three of the last five con-
firmed nominees were former Supreme Court law clerks.
Additionally, a majority of the current Justices, five of nine, clerked at
some level, and three of those five clerked for a Supreme Court
Justice.'®

Again, whether an individual served as a judicial law clerk does
not necessarily determine or predict whether an individual will be an
effective Justice. While all of the Justices who have clerked are either
well regarded or too early in their tenure to be assessed, some of the
most highly regarded Justices did not clerk at any level. And again,
while presidents do not appear to place undue weight on this factor,
the numbers suggest that this is an emerging trend and that this factor,
like whether an individual attended an Ivy League institution, may in
the future limit the pool of viable applicants. To the extent that presi-
dents begin to favor individuals who have clerked for Supreme Court
Justices over those who have not, this will severely narrow the pool of
potential Supreme Court nominees.

sheskeskesk

In the end, the emergence of and reliance on these heavily
weighted factors has resulted in the exclusion of particular groups
from the U.S. Supreme Court Justice consideration, nomination, and
confirmation. Although each of the criterions individually may be
reasonable for consideration of Supreme Court nominees, it is the un-
stated requirement that a viable nominee satisfy the majority, if not
all, of the criterions that has such a devastating effect on the inclusion
of African American women (and other women of color) in the pool
of potential nominees. What makes this combined effect especially
devastating is the fact that the exclusionary effect of each criterion
builds upon the others. For instance, having an Ivy League law de-

99. Merrick Garland clerked for Associate Justice William Brennan during the 1978-79
term. It bears noting that the other two individuals on President Obama’s short list also clerked
at the Supreme Court level. Paul Watford clerked for Associate Justice Ruth Bader Ginsburg
during the 1995-98 term, and Sri Srinivasan clerked for Associate Justice Sandra Day O’Connor
during the 1997-98 term. Brown, supra note 79.

100. Justice Ginsburg clerked for a federal district judge. Chief Justice Roberts, and Justices
Alito and Kagan all clerked for federal circuit judges, and as previously noted Chief Justice
Roberts, and Justices Breyer and Kagan each clerked for Supreme Court Justices. Biographies of
Current Justices of the Supreme Court, supra note 32.
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gree, particularly a degree from Yale or Harvard, makes it all the
more likely that one will get a Supreme Court clerkship, which makes
it more likely that one will get a prestigious government job, which
makes it more likely that one will get a federal appellate judgeship,
and ultimately be in a position for at least consideration for appoint-
ment to the High Court.!°!

In Part II below, I explain how each of the criterion identified in
Part I has a negative disparate effect on African American women.

II. THE EFFECT OF CURRENT CRITERIA: ABSENCE OF
AFRICAN AMERICAN WOMEN

Even if a president were predisposed to nominate an African
American woman,'?? the current criteria employed for selecting Jus-
tices would frustrate his or her efforts to do so. The sheer low number
of people in general, and African American women in particular, who
possess the above-discussed credentials contributes to the absence of
African American women on any shortlist discussion of potential Su-
preme Court nominees.

A. Ivy League Law School

The trend of nominating individuals who have an Ivy League law
degree eliminates a number of lawyers of all genders, races, and
ethnicity for consideration for appointment to the High Court, but the
trend has a particularly devastating effect on the number of viable
African American women who could be nominated to serve on the
High Court. As previously noted, Ivy League law schools account for
only five of the roughly two hundred ABA accredited law schools.'®

101. See Michael McGough, How to Diversify the Ivy League Club That Is the Supreme
Court, L.A. Times (Oct. 28, 2014, 11:55 AM), http://www.latimes.com/opinion/opinion-la/la-ol-
supreme-court-diversity-ivy-league-20141028-story.html.

102. It is a common misperception that presidents do not have predispositions for whom
they select and only select nominees based solely on who they deem the most qualified. FDR
was predisposed to nominate a U.S. Senator. Reagan was predisposed to nominate a woman.
Johnson was predisposed to nominate an African American. Bush was likewise predisposed to
select an African American man to replace Thurgood Marshall. Obama was predisposed to nom-
inate a Latino. See generally Mack, supra note 12.

103. Columbia University, Cornell University, Harvard University, the University of Penn-
sylvania, and Yale University. The other Ivy League institutions—Brown University, Dartmouth
College, and Princeton University—do not have law schools.
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In 2013, less than five percent of all law students were attending
Ivy League institutions.'® And less than five percent of Ivy League
law students during that year were African American female stu-
dents.'®> With such small numbers of African American women at-
tending and therefore graduating from Ivy League law schools, the
emergence of this criterion greatly reduces the chance that an African
American lawyer will be considered for appointment to the Supreme
Court.

For those who do decide to attend an Ivy League law school, the
cost of the education may severely limit their post-graduation options.
With law school tuition (not including living expenses) at Ivy League
law schools exceeding $55k a year,'°® many African American women
attending Ivy League law schools require educational loans to pay for
school.'”” As a result of post-law school debt load, many African
American women may opt to accept jobs in the higher-paying private
sector over lesser-paying government or public interest sector posi-
tions.'”® However, government positions are often the first post-grad-
uation stepping stone on the path to an appointment to the Supreme

104. In 2013, a total of 128,641 students were enrolled in law school. Of that number 5007
students attended Ivy League law school. Data From the 2013 Questionnaire, AM. BAR Ass’N,
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_
to_the_bar/statistics/2013_fall_jd_nonjd_enrollment.authcheckdam.pdf (last visited Sept. 14,
2016).

105. Of the 5007 Ivy League law students, 210 were African American women. See generally
ABA Law Schools Standard 509 Information Reports for each Ivy League law school. ABA
Required Disclosures, AmM. BAR Ass’N, http://www.abarequireddisclosures.org/ (last visited Oct.
9,2016) (providing a database of in which readers can search for particular schools). There were
a total of 6379 African American female law students enrolled in 2013. Thus, less than four
percent of all African American female law students were enrolled in Ivy League law school. See
ABA Law Schools Compilation — All School Data J.D. Enrollment and Ethnicity Report, Am.
Bar Ass'N, http://www.americanbar.org/groups/legal_education/resources/aba_approved_law_
schools/official-guide-to-aba-approved-law-schools.html (last visited Sept. 14, 2016).

106. See generally ABA Required Disclosures, supra note 105 (providing a database for read-
ers to search particular schools’ tuition). Moreover, it is often the case that one needs to have
attended an Ivy League or other costly private undergraduate institution to get into an Ivy
League law school. One scholar recently noted that “[tJhe three most recent justices—Elena
Kagan, Sonia Sotomayor, and Samuel Alito—all earned undergraduate degrees from Princeton.
The other justices did their baccalaureate studies at Harvard, Stanford, Georgetown, Cornell,
and Holy Cross. Members of the Court hold four international degrees: two from Oxford, and
one each from the London School of Economics and the University of Fribourg.” A. E. Dick
Howard, The Changing Face of the Supreme Court, 101 Va. L. REv. 231, 252 (2015). The cost of
attending both a private undergraduate institution and an Ivy League law school could result in
significant debt if the student does not come from an affluent background, which is often the
case with African American women.

107. Christopher R. Benson, A Renewed Call for Diversity Among Supreme Court Clerks:
How A Diverse Body of Clerks Can Aid the High Court As an Institution, 23 Harv. BLAck-
Lerter LJ. 23, 29 (2007).

108. Id.
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Court. A position as a federal government lawyer could lead to con-
nections that facilitate further governmental appointments—judicial
and executive—that could in turn lead to consideration for possible
appointment on the Supreme Court. It is no coincidence that the ma-
jority of the current Justices began their legal careers in public service
or public interest positions.'?”

B. Federal Judicial Experience

As previously discussed, federal appellate experience has
emerged as the most important factor being considered by presidents
selecting a Supreme Court nominee.''* Indeed, eight of the sitting
nine Justices were federal appellate judges at the time of their nomi-
nation.''! Tt is also worth noting that of the four women appointed to
serve on the Supreme Court during its 223 year history, three of the
four were appellate judges—two were federal appellate judges, and
one was a state appellate judge.''? Likewise, the only two African
Americans nominated to the Supreme Court were federal appellate
judges.'!3

The trend of selecting appellate judges, particularly federal appel-
late judges, has had the effect of greatly reducing the number of Afri-
can American women on the short list of potential Supreme Court
Justice nominees because so few African American women have been
appointed to the federal appellate bench. Although the first white
woman was appointed to a federal appellate court in 1934,''* and the
first African American man was appointed to a federal appellate court

109. Biographies of Current Justices of the Supreme Court, supra note 32.

110. See supra Part 1.B.2.

111. Although Justice Kagan did not serve as a federal judge prior to her appointment, she
was nominated by President Bill Clinton in 1999 to serve on the D.C. Circuit Court of Appeals.
Her nomination lapsed, however, because the Senate Judiciary Committee failed to schedule a
hearing. Biographies of Current Justices of the Supreme Court, supra note 32.

112. Justice O’Connor, appointed by President Reagan in 1981, was an Arizona State Court
of Appeals judge. Justice Ginsburg, appointed by President Clinton in August 1993, was a judge
on the federal D.C. Circuit, and Justice Sotomayor, appointed by President Obama in August
2009, was a judge on the federal Second Circuit. /d.

113. Thurgood Marshall was appointed by President John F. Kennedy to the U.S. Court of
Appeals for the Second Circuit in 1961 and served in that position until 1965, when President
Lyndon Johnson appointed Marshall to the office of U.S. Solicitor General. Marshall was serving
in that position when President Johnson appointed him to the Supreme Court in 1967. Clarence
Thomas was appointed to the D.C. Circuit Court of Appeals by President George H.W. Bush in
1990 and was nominated by President Bush in 1991 to serve on the Supreme Court. Thurgood
Marshall, BioGrapHY.coM, http://www.biography.com/people/thurgood-marshall-9400241#su-
preme-court-justice (last visited Oct. 10, 2016).

114. Florence Ellinwood Allen was appointed by President Franklin Roosevelt to the United
States Courts of Appeal for the Sixth Circuit in 1934. See The Honorable Anna Blackburne-
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in 1950,''5 the first African American women was not appointed to
the federal appellate bench until 1979, when President Carter ap-
pointed Amalya Kearse to the United States Courts of Appeals for
the Second Circuit.'*® Since Carter’s appointment of Judge Kearse to
the Second Circuit more than thirty-five years ago, only seven addi-
tional African American women have been appointed to the federal
appellate bench out of a total of 285 appointments.!'” Carter’s only
African American female appointment to the federal appellate bench
was Judge Kearse. While Presidents Reagan and Bush I appointed 83
and 42 federal appellate judges, respectively, neither appointed a sin-
gle African American woman to the federal appellate bench during
the twelve-year span of their presidencies.!'® President Clinton ap-
pointed three African American women to the federal appellate
bench,'" and President Bush II appointed two.'?® President Obama
has, thus far in his presidency, appointed two African American wo-
men to the federal appellate bench.'?!

The lack of African American women being appointed during the
twelve-year Reagan and Bush I presidencies has had a devastating ef-
fect on the pool of African American female federal appellate judges
who might be considered as potential Supreme Court nominees. And
although the appointment of African American women to the federal
appellate courts has improved since the Reagan/Bush I era, the num-
ber of African American women appointed to the federal appellate
judiciary is still far outpaced by the appointment of white men, white

Rigsby, Black Women Judges: The Historical Journey of Black Women the Nation’s Highest
Courts, 53 How. L.J. 645, 657 (2010).

115. William Hastie was appointed by President Harry Truman to the United States Courts
of Appeal for the Third Circuit in 1950. Id. at 658.

116. Id. at 674 (discussing the history of African American women judges).

117. JupGEsHIP APPOINTMENTS BY PRESIDENT, U.S. Crs., http://www.uscourts.gov/Judge-
sAndJudgeships/Viewer.aspx?doc=/uscourts/JudgesJudgeships/docs/appointments-by-president
.pdf (last visited Sept. 16, 2016).

118. See Blackburne-Rigsby, supra note 114, at 660-61 (explaining that based on the political
climate, there was no incentive or inclination on the part of Reagan or Bush to select an African
American women because this was a period of political conservatism and there was a backlash
against affirmative action and civil rights).

119. Judith Ann Wilson Rogers was appointed to the D.C. Circuit in March 1994, Ann Claire
Williams was appointed to the Seventh Circuit in November 1999, and Johnnie B. Rawlinson was
appointed to the Ninth Circuit in July 2000. Biographical Directory of Federal Judges, FEp. JUD.
Ctr., http://www.fjc.gov/history/home.nsf/page/judges.html (last visited Sept. 17, 2016).

120. Janice Rogers Brown was appointed to the D.C. Circuit in June 2005, and Allyson Kay
Duncan was appointed to the Fourth Circuit in August 2003. /d.

121. Ojetta Rogeriee Thompson was appointed to the First Circuit in March 2010, and Ber-
nice Donald was appointed to the Sixth Circuit in September 2011. /d.
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women, and African American men.'??> Thus, the limited number of
African American women on the federal bench and the significant
weight given to federal appellate experience have greatly reduced the
number of African American women in the pool of viable Supreme
Court nominees. While all of the African American women ap-
pointed remain on the federal appellate courts (although Judge
Kearse is on senior status), African American women make up less
than four percent of this primary pool for Supreme Court nomi-
nees.'? And that percentage shrinks even further considering the Af-
rican American women federal appellate judges that graduated from
an Ivy League law school, of which there is only one—Judith Ann
Wilson Rogers, who received her JD from Harvard Law School in
1964."2* And as discussed in the next section, the percentage shrinks
to zero when age is considered.

C. Age

As noted above, the age of an individual will have a significant
impact on their viability as a Supreme Court Justice nominee. And
not only are African American female federal appellate judges few in
numbers, they are all significantly older than the average age of fifty-
three of the last ten Justices appointed. Of the seven current African
American female federal appellate judges, the youngest is Johnnie B.
Rawlinson who is sixty-three years old.'>® Thus, if the next president
tasked with filling a vacant seat on the Court was inclined to further
increase the diversity of the Court and nominate an African American
woman with federal appellate experience, their ages virtually elimi-
nate all of them from consideration.'?® It bears noting that the lack of

122. Since 1994, there have been 88 white males appointed to the federal courts of appeal, 46
white women, 16 black men, and only 6 black women. /d.

123. There are currently 179 federal appellate judges. Federal Judgeships, U.S. Cts., http://
www.uscourts.gov/JudgesAndJudgeships/FederalJudgeships.aspx (last visited Sept. 28, 2016).

124. Judge Rogers also received an LL.M. from the University of Virginia in 1988. See Bio-
graphical Directory of Federal Judges, supra note 119.

125. Judge Kearse is 78, Judge Rogers is 76, Judge Williams is 67, Judge Rawlinson is 63,
Judge Brown is 66, Judge Duncan is 64, Judge Thompson is 64, and Judge Donald is 64. Id.

126. President Obama reportedly considered Ann Claire Williams when seeking to fill the
seat being vacated by John Paul Stevens. Christi Parsons, Black Female Judge, A Former Third-
Grade Teacher, Makes Supreme Court Nominee List, L.A. Times (Apr. 21, 2010), http://arti-
cles.latimes.com/2010/apr/21/nation/la-na-obama-supreme-court-20100422. However, Judge Wil-
liams, born in 1949, would have been 61, and would not have been a viable candidate. Leah
Ward Sears, who served as the first African American Chief Justice of the Georgia Supreme
Court from 2005-2009, was also said to have been considered. Although Sears, born in 1955,
would have been 55, some have speculated that her close relationship with Justice Thomas may
have hurt her chances. See Krissah Thompson, Friendship With Conservative Thomas Compli-
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African American female appellate judges under the age of sixty can
be directly traced to the failure of presidents Reagan and Bush I to
appoint a single African American woman to the federal appellate
bench during a twelve year period, and only appointing three African
American women between them to federal trial bench out of 438 fed-
eral trial judge appointments.'?’

D. Federal Government Experience

The prominence of the criterion of high-level federal government
service also significantly reduces the pool of African American wo-
men considered for a position on the Court. For example, the position
of Solicitor General, often dubbed the “Tenth Justice,” represents the
United States in cases pending before the Supreme Court. Generally,
presidents have favored Solicitor Generals for appointment to the Su-
preme Court. In fact, at least four former Solicitor Generals have
been appointed to the High Court: Stanley Reed, Robert H. Jackson,
Thurgood Marshall, and most recently Marshall’s former law clerk,
Elena Kagan. Additionally, two of the current Justices worked as at-
torneys in the Solicitor General’s office: John Roberts and Samuel
Alito.'?®

While there have been three African American men to serve as
Solicitor General—Thurgood Marshall, Wade McCree, and Drew
Days, and one white woman—Elena Kagan, like the majority of the
highest legal positions in the federal government, there has not been
an African American female to serve as Solicitor General.'*®

Similarly, the Attorney General’s office has been fertile ground
for consideration of potential Supreme Court Justices. In addition to
being Solicitor General, Robert Jackson was Attorney General imme-
diately preceding his appointment to the Court."*° James McReynolds

cates Supreme Court Chances for Georgia’s Sears, W asH. Post (May 10, 2009), http://www.wash-
ingtonpost.com/wp-dyn/content/article/2009/05/09/AR2009050902519.html?sid=ST20090509025
84

127. Ann Claire Williams was appointed by Reagan in April 1985 to the United States Dis-
trict Court for the Northern District of Illinois; Saundra Brown Armstrong was appointed by
Bush I in June 1991 to the United States District Court for the Northern District of California;
and Carol Jackson was appointed by Bush I in August 1992 to the United States District Court
for the Eastern District of Missouri. See J. Clay Smith, Jr., Black Women Lawyers: 25 Years at
the Bar: 100 Years in the Legal Academy, 40 How. L.J. 365, 379 n.78 (1997). Reagan appointed
292 federal district judges and Bush I appointed 149 district judges. Biographical Directory of
Federal Judges, supra note 119.

128. See Biographical Directory of Federal Judges, supra note 119.

129. Id.

130. Id.
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was also Attorney General when he was nominated, as was Frank
Murphy.'*! But like the Solicitor General position, up until a few
years ago there had not been an African American female Attorney
General.'*? Nor has there been an African American woman who has
served as Deputy Attorney General, the number two position in the
Department of Justice,'** or Associate Attorney General, the number
three position.”** The over-reliance on this criterion, particularly
when a potential nominee has not served as a judge, removes from the
pool individuals who would nevertheless make very able Justices.
And the recent reliance on this factor, coupled with the lack of any
viable African American female federal appellate judge nominee, has
had the effect of virtually eliminating African American women from
consideration for appointment to the High Court.

E. Clerkships

As noted above, a trend of preferring individuals who have
clerked at the Supreme Court appears to be emerging. Such prefer-
ence would have a disproportionate negative impact on the number of
African American women who might be considered for a seat on the
Supreme Court. Like the legal profession in general, the history of
selection of law clerks has favored white men.'*> The practice of Su-
preme Court Justices hiring law clerks began in 1882.1°¢ The first fe-
male Supreme Court law clerk was hired in 1944,'37 and the first
African American male was hired in 1948.'*® However, the first Afri-

131. Id.

132. Appointed by President Clinton, Janet Reno was the first woman Attorney General
(1993-2001) and Eric Holder, appointed by President Obama, was the first African American
Attorney General (2009-2015). On November 8, 2014, President Obama nominated Loretta
Lynch to succeed Eric Holder as Attorney General, and on April 23, 2015, she was confirmed by
the Senate making her the first African American female U.S. Attorney General. Attorneys
General of the United States, U.S. DEP’T OF JusT., https://www.justice.gov/ag/historical-bios (last
visited Nov. 10, 2016).

133. There have been three females (Carol Dinkins, Jamie Gorelick, and Sally Q. Yates), and
one African American male (Eric Holder) Deputy Attorney Generals.

134. There have been no women and one African American male (Tony West) Associate
Attorney Generals. Meet the Associate Attorney General, U.S. DEP’T OF JUsT., https://www jus-
tice.gov/asg/meet-associate-attorney-general-old (last visited Sept. 17, 2016).

135. Mark R. Brown, Gender Discrimination in the Supreme Court’s Clerkship Selection Pro-
cess, 75 Or. L. Rev. 359, 362-63 (1996); O’BRIEN, supra note 95, at 135.

136. Brown, supra note 135, at 362 n.19.

137. William Douglas hired Lucille Lomen in 1944. Topp C. PePPERS, supra note 96, at
20-22; see also Brown, supra note 135, at 362-63.

138. Felix Frankfurter hired William T. Coleman, Jr. in 1948. See PEPPERS, supra note 96, at
20-22; see also Winkfield F. Twyman, A Critique of the California Civil Rights Initiative, 14 NATL
Brack L.J. 181, 185 (1997) (detailing the tribulations of William T. Coleman, Jr., who after
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can American woman was not hired until 1974.*° Although the num-
ber of white female Supreme Court law clerks increased dramatically
since 1944, the number of African American Supreme Court law
clerks, both male and female, is still disproportionately low.'*® Out of
more than 1300 Supreme Court law clerks hired since 1974,'#! there
have been less than sixteen African American female law clerks by my
count.'#?

This is explained, in part, by the absence of African American
Justices.'** The vast majority of African American law clerks clerking
at the federal level are hired by African American judges.'** Thus, it
is of no surprise that the Supreme Court comprised almost entirely of
white men would have so few African American female law clerks.

The “feeder judge” phenomenon also decreases the chance Afri-
can American women will be selected as Supreme Court law clerks.
Feeder judges are those federal appellate judges who frequently
“feed” law clerks to the Supreme Court Justices.'*> And it is now the
case that serving as a law clerk for one of the top court of appeals

graduating first in his class at Harvard Law School, becoming the first African American editor
of the Harvard Law Review, and clerking for Supreme Court Justice Felix Frankfurter, was still
excluded from every law firm in Philadelphia).

139. Thurgood Marshall hired Karen Hastie Williams in 1974. PEPPERS, supra note 96, at 22.
Williams was the daughter of William Hastie. Karen Williams, Hist. MAKERS, http://www.thehis-
torymakers.com/biography/karen-williams-41 (last visited Oct. 10, 2016). William Hastie was the
first African American federal district court and appellate court judge. See WARE, supra note 6,
at 85-85, 225-27. William Hastie was also Thurgood Marshall’s mentor and professor at Howard
University Law School. See SUPREME COURT JUSTICES, supra note 1, at 437.

140. See Todd C. Peppers & Christopher Zorn, Law Clerk Influence on Supreme Court Deci-
sion Making: An Empirical Assessment, 58 DEPauL L. Rev. 51, 76 (2008) (“[T]he number of
female clerks has increased precipitously during the past three decades, while the number of
African American law clerks has both grown more slowly and has varied dramatically by
Justice.”).

141. Beginning in 1974, the Justices were allowed four law clerks each. Chief Justice Rehn-
quist routinely hired only three law clerks, and while on occasion, some Justices hired fewer than
the allowable four, most of the Justices hired four law clerks for each term. See ARTEMUS WARD
& DAviD L. WEIDEN, SORCERERS’ APPRENTICES: 100 YEARS OF LAw CLERKS AT THE UNITED
StaTEs SUPREME CouRT 45 (2006).

142. Research on file with author.

143. See Angela Onwuachi-Willig, Clarence Thomas and Affirmative Action, Nat’L L.J.
(June 3, 2013), www.law.com/jsp/nlj/PubArticlePrinterFriendlyNLJ.jsp?id=1202602263004
(“[W]hen Thomas graduated from law school, there were very few black federal judges who
could hire law clerks, and even fewer white judges who hired black clerks at all. Indeed, prior to
Justice Thurgood Marshall’s service on the court, only one African-American had ever served as
a U.S. Supreme Court law clerk for any justice. Even today, black judges hire the vast majority
of African American law clerks at the federal level.”).

144. Id.

145. O’BRIEN, supra note 95, at 135; see PEPPERS, supra note 96, at 31-32.
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“feeder” judges, the majority of whom are white males, is a “virtual
requirement for any candidate to clerk at the Supreme Court.”!4°

Like the above-discussed criterions, the emerging preference for
nominees who have clerked at the Supreme Court or at the federal
appellate level will have the effect of removing qualified African
American female lawyers from consideration for appointment to the
Court.

III. WHY THE USE OF CRITERIA THAT EXCLUDE
AFRICAN AMERICAN WOMEN IS PROBLEMATIC

The use of unnecessary and overly narrow criteria that operate in
practice (whether intended or not) to virtually exclude African Amer-
ican women from consideration for a seat on the Court raises two ma-
jor issues. First, by employing unnecessarily narrow criteria that
exclude African American women, the Court, which should be the
ultimate defender of equality, is populated with criteria that perpetu-
ate discrimination against African American women. Second, the cri-
teria frustrates full representation on the Court by preventing
descriptive representation, which speaks to the Court reflecting out-
ward characteristics of the country, and by preventing substantive rep-
resentation, which speaks to the Court members reflecting various
viewpoints.

A. The Use of the Current Criteria Perpetuates Discrimination
Against African American Women

The use of these politically induced'*” and exceedingly narrow
criteria is perpetuating the historic discrimination and marginalization
of African American women in our society in general and in the legal
profession in particular. And where the process for selecting Justices
to serve on our High Court—the protector of the rule of law—per-
petuates invidious discrimination, such a process flies in the face of
what our High Court represents.

Women and African Americans have historically been discrimi-
nated against in legal education and the legal profession. The reasons
for the exclusion of women from law schools were numerous and

146. Zachary Wallander & Sara C. Benesh, Law Clerks As Advisors: A Look at the Black-
mun Papers, 98 MaRrao. L. REv. 43, 49 (2014) (quoting WARD & WEIDEN, supra note 141, at
107).

147. See supra Part 1.B.
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ranged from the belief that women did not have the intellectual ability
to study the law, to the belief that the admittance of women in law
school would be a detrimental distraction for the male students.'*® Tt
was not until 1972 that all ABA-accredited schools ceased exclusion-
ary practices against women.'#?

Like white women, African Americans, regardless of gender,
were historically excluded from law schools. Following the formaliza-
tion of legal education in the early 1900s, many law schools excluded
African American students through formal policies or informal prac-
tices.'?® “As late as 1939, thirty-four of the eighty-eight accredited law
schools had formal policies excluding Blacks.”'*' Even during early
1960’s American law schools were approximately 99% White.!5?

These discriminatory practices against women and African Amer-
icans had an even more devastating effect on African American wo-
men, who were doubly offensive to the white male institutions. The
overwhelming majority of the African American law students prior to
the 1970s were African American men.'>* And the overwhelming ma-
jority of women law school students were white women. Underscor-
ing the exclusion of African American women in the legal profession,
Professor J. Clay Smith noted that “[t]he number of black women law-
yers increased from 446 in 1970 to 11,006 in 1990 and that “[d]uring
that same period the number of white women lawyers increased from
11,664 to 161,044.”1>4

148. Deborah L. Rhode, Midcourse Corrections: Women in Legal Education, 53 J. LEGAL
Epuc. 475, 477-78 (2003).

149. Id. (citing Donna Fossum, Women in the Legal Profession: A Progress Report, 67 Wo-
MEN L. J. 1 (1981)).

150. Daria Roithmayr, Deconstructing the Distinction Between Bias and Merit, 85 CaL. L.
REv. 1449, 1475-76 (1997). For example, Texas passed a law restricting attendance at the Uni-
versity of Texas, including its law school, to white students. See Sweatt v. Painter, 339 U.S. 629,
631 n.1 (1950) (citing Tex. Consrt. art. VII, §§ 7, 14; TEx. REv. CIv. STAT. arts. 2643b, 2719, 2900
(Vernon 1925 & Supp.)). The University of Missouri Law School also formally excluded black
applicants on the grounds that “it was ‘contrary to the constitution, laws and public policy of the
State to admit a negro as a student in the University of Missouri.”” Missouri ex rel. Gaines v.
Canada, 305 U.S. 337, 343 (1938).

151. Roithmayr, supra note 150, at 1475-76 (citing JEROLD S. AUERBACH, UNEQUAL JuUs-
TICE: LAWYERS AND SociaL CHANGE IN MODERN AMERICA 183 (1976)).

152. William C. Kidder, The Struggle for Access from Sweatt to Grutter: A History of African
American, Latino, and American Indian Law School Admissions, 1950-2000, 19 HArv. BLACK
Lerter LJ. 1, 6 (2003).

153. Rhode, supra note 148, at 476-79 (2003) (citing GERALDINE R. SEGAL, BLACKS IN THE
Law: PHILADELPHIA AND THE NATION, 212-13 (1983); KAREN B. MORELLO, THE INVISIBLE
Bar: THE WoMaN LawYER IN AMERICA, 1638 TO THE PRESENT 95, 143-47 (1986)).

154. REBELS IN Law: VoicEs IN HisTory oF BLack WOMEN LAWYERS, supra note 9, at 7.
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Even after women and African Americans were granted admis-
sion to law schools and allowed to graduate, they were not afforded
the same legal employment opportunities as their white male counter-
parts. For example, when retired Justice Sandra Day O’Connor grad-
uated from Stanford Law School in 1952 at the top of her class,
private law firms would hire her only as a legal secretary.'> Justice
Ruth Bader Ginsburg also experienced gender discrimination when
she graduated from Columbia Law School in 1959, even though she
tied for first in her class.'® African Americans were likewise discrimi-
nated against when seeking employment following graduation from
law school.’” Moreover, in many states, African Americans were fre-
quently denied admission to the bar and a license to practice law
solely due to their race.’”® And again, discrimination in legal employ-
ment had an even greater impact on African American women trying
to find a place in the white male dominated world.

Because of the pervasive discrimination against women and mi-
norities in legal education and the legal profession, the pool of lawyers
considered by presidents before 1970, even when using more expan-
sive criteria, was overwhelmingly white and male. If post-1970 presi-
dents continued to use the broader criteria for selection of Supreme
Court Justices, the natural consequence would have been a more di-
verse pool of viable nominees. However, as the profession became
more diverse, the criteria employed to select Supreme Court Justices
became more exclusionary.

If more narrow criteria were necessary for the selection of well-
qualified Supreme Court Justices, it would be difficult to question the
current criteria. However, a historic review of the selection of Su-
preme Court Justices demonstrates that limiting Justices to those who
attend Ivy League law schools and who were federal appellate judges,
for example, was not necessary to secure quality Supreme Court ju-
rists. Indeed, many of the Justices considered by commentators to be

155. Sandra Day O’Connor, Thurgood Marshall: The Influence of a Raconteur, 44 Stan. L.
REev. 1217, 1219 (1992).

156. Elizabeth E. Gillman & Joseph M. Micheletti, Justice Ruth Bader Ginsburg, 3 SETON
Harr Const. L.J. 657, 658 (1993).

157. James Lindgren, The Private and Public Employment of African-American Lawyers,
1960-2000, 17 J. ConTEMP. LEGAL Issugs 281, 284 (2008).

158. Kidder, supra note 152, at 6; see also Wayne J. Lee, Brown v. Board: Are We There Yet?,
51 La. B.J. 404 (2004).
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among the “best” Justices would not have met the current criteria
used by our most recent presidents.'’

The practical and harmful effect of the current and unnecessarily
narrow criteria is the elimination from consideration of well-qualified
and diverse individuals. The method of selecting Supreme Court Jus-
tices has changed in such a way that natural diversity that could and
would have occurred with the diversification of the profession is
thwarted. Indeed, the current narrow criteria produce a pool of viable
candidates very similar to the demographic of the legal profession
during and prior to the 1970s. Moreover, the use of the current exclu-
sionary measures to populate the Supreme Court bench, measures
that are reminiscent of the means of exclusion employed by legal insti-
tutions and legal employers for the specific purpose of excluding wo-
men and African Americans,'®® is inconsistent with the role of our
High Court—the ultimate defender of justice, equality, and the rule of
law.'®" And this inconsistency severely undermines the legitimacy of
the Court.

B. The Criteria Undercut the Legitimacy of the Court by Limiting
Full Representation

One of the cornerstone ideas that make this government unique
is the idea that the government be “of the people, by the people, and
for the people.”'®> Consistent with this view is the notion that our
government should reflect the citizenry it serves, both descriptively
(reflecting outward characteristics) and substantively (reflecting vari-
ous viewpoints). Although the Supreme Court Justices are not di-
rectly elected by the people, they are nominated and confirmed by
members of our government who are directly elected by the people.

159. Schwartz, supra note 72, at 93-94 (naming Hugo Black and Earl Warren among the
greatest Supreme Court Justices).

160. I am not suggesting that the use of the current criteria was for the specific purpose of
excluding women and minorities. As discussed, the current criteria developed as the confirma-
tion process became more politicized and as presidents began selecting individuals not person-
ally known to them. The end result is the same however — the unnecessary exclusion of a
qualified and diverse pool of potential nominees. See supra Part 1.B.

161. See Eli Wald, A Primer on Diversity, Discrimination, and Equality in the Legal Profes-
sion or Who Is Responsible for Pursuing Diversity and Why, 24 Geo. J. LEcaL Etnics 1079,
1101 (2011) (“Exactly because law is the social glue of our society, because it is premised on the
fundamental values of equality, fairness, and the rule of law, the legal profession ought to be a
leader in the quest for diversity.”).

162. The Gettysburg Address, ABRAHAM LiNncoLN ONLINE, http:/www.abrahamlincolnon
line.org/lincoln/speeches/gettysburg.htm (last visited Sept. 21, 2016).
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And as a co-equal branch of our government, the Supreme Court
should likewise be a representative body.!®?

Accordingly, where the criteria used to select Supreme Court Jus-
tices unnecessarily remove an entire demographic from consideration,
i.e., African American women, use of such criteria prevents full de-
scriptive and substantive representation. And this, in turn, undercuts
the legitimacy of the Court.

1. Descriptive Representation

Descriptive representation calls for a government that reflects the
outward characteristics of the people. Thus, the governing body
should include members who reflect, inter alia, the gender, race, and
ethnicity of the governed. When descriptive representation is lacking,
the credibility of the representative body, in this case the Supreme
Court, is undermined.

The need for descriptive representation was noted in the Su-
preme Court case Grutter v. Bollinger. Justice O’Connor, writing for
the majority, stated that “[i]n order to cultivate a set of leaders with
legitimacy in the eyes of the citizenry, it is necessary that the path to
leadership be visibly open to talented and qualified individuals of
every race and ethnicity.”'®* Thus, “descriptive representation pro-
motes legitimacy . . . by creating the appearance that a particular gov-
ernmental institution is open to those from all walks of life.”!¢

If the Supreme Court Justices today were all white men of privi-
lege (which has been the case for much of the Court’s history), the
country (the majority of which are non-white men) would intuitively
question the legitimacy of the Court regardless of the quality of the
decisions. This would be so because based on appearance alone, the
Court would be perceived as tyrannical, i.e., the powerful dictating the
less powerful. On the other hand, a diverse bench (or a bench that
could at least acquire diversity) is perceived as a Court that will strive
to ensure Justice and equality for the collective governed.

Moreover, a Court comprised of all white men of privilege would
suggest to underrepresented groups that they are not capable of serv-

163. Angela Onwuachi-Willig, Representative Government, Representative Court? The Su-
preme Court As A Representative Body, 90 MinN. L. Rev. 1252, 1258 (2006).

164. Grutter v. Bollinger, 539 U.S. 306, 332 (2003).

165. Nancy Scherer, Diversifying the Federal Bench: Is Universal Legitimacy for the U.S. Jus-
tice System Possible?, 105 Nw. U. L. Rev. 587, 598 (2011).
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ing on the High Court due solely on their diverse characteristics.'®®

Conversely, descriptive representation encourages individuals in un-
derrepresented groups to aspire to enter areas historically unavailable
to them.'®” For example, Constance Baker Motley said that one of the
reasons she decided to become a lawyer was because of black lawyers
she saw as role models.’® One author has noted that when diverse
individuals are nominated to the Court, it has the effect of generating
diversity in the state judicial and political arenas.'®”

When, despite the existence of many African American women
who are qualified to serve on the Court, there are no viable African
American women nominees based on the current overly narrow crite-
ria, the promise of full descriptive representation in one of our
branches of representative government is wholly thwarted. It is this
lack of promise that undermines the legitimacy of the Supreme Court.

2. Substantive Representation

While descriptive representation is achieved when the Court is
demographically similar to the citizens, substantive representation is
achieved when the Court is comprised of Justices whose decision-mak-
ing is informed by experiences that are similar to experiences of the
citizenry. Thus, substantive representation can only be achieved if the
Court is comprised of individuals with unique perspectives.'”°

166. Id. (“[D]escriptive representation signal[s] to the underrepresented groups that certain
features of one’s identity do not mark one as less able to govern.”) (internal quotations and
citations omitted).

167. Id. (“[A] descriptive representatives may serve as a role model.”).

168. Blackburne-Rigsby, supra note 114, at 670.

169. Greg Goelzhauser, Diversifying State Supreme Courts, 45 Law & Soc’y Rev. 761,
766-67 (2011) (“[S]tates may also be more likely to seat their first political minorities when
appointments to the U.S. Supreme Court generate heightened attention to the importance of
judicial diversity. Thurgood Marshall became the first black Justice appointed to the U.S. Su-
preme Court in 1967, and Sandra Day O’Connor became the first female appointed in 1981.
Subsequently, Clarence Thomas became the second black Justice in 1991, and Ruth Bader Gins-
burg became the second female justice in 1993. In 2009, Sonia Sotomayor became the third
female and first Hispanic nominated to the Supreme Court. Each of these appointments were
salient political events that brought diversity to the forefront of debates over judicial selection.
As a result, similar to the notion of vertical diffusion in the policy adoption literature, it is rea-
sonable to expect that these federal appointments generate increased pressure to diversify state
courts and that states will learn from and imitate the federal government’s efforts to diversity its
highest court.”) (internal citations omitted).

170. Scherer, supra note 165, at 604 (“To the extent that minority and female judges have
unique perspectives that influence their decisionmaking . . . their presence on the bench is neces-
sary to ensure that the views of more Americans are considered in the judicial decisionmaking
process.”).
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Judges are human, and when deciding legal issues, they are all
informed by their personal experiences. As Chief Judge Harry Ed-
wards noted, “it is inevitable that judges’ different professional and
life experiences have some bearing on how they confront various
problems that come before them.”'”! Justice Ginsburg has noted “[a]
system of Justice is the richer for the diversity of background and ex-
perience of its participants. It is the poorer, in terms of evaluating
what is at stake and the impact of its judgments, if its members—its
lawyers, jurors, and judges—are all cast from the same mold.”'”>
Judge Richard Posner has maintained that “[t]he nation contains such
a diversity of moral and political thinking that the judiciary, if it is to
retain its effectiveness, its legitimacy, has to be heterogeneous; . . . and
the members of a heterogeneous judicial community are not going to
subscribe to a common set of moral and political dogmas that would
make their decision-making determinate.”!”?

Indeed, having diverse individuals on the Supreme Court has
made for better decision-making.'”* Justice Thurgood Marshall’s
presence on the Court has been credited as adding insight to delibera-
tions. In commenting on what made Justice Marshall unique, Justice
Brennan stated: “Above all, it was the special voice that he added to
the Court’s deliberations and decisions. His was a voice of authority:
he spoke from first-hand knowledge of the law’s failure to fulfill its
promised protections for so many Americans.”!”>

171. Harry T. Edwards, Race and the Judiciary, 20 YALE L. & PoL’y Rev. 325, 329 (2002).

172. Ruth Bader Ginsburg, The Supreme Court: A Place for Women, 32 Sw. U. L. Rev. 189,
190 (2003) (cited in Onwuachi-Willig, supra note 163, at 1274).

173. RicHARD A. POSNER, Law, PRAGMATISM, AND DEMOCRACY 94 (2003); see also Sylvia
R. Lazos Vargas, Does a Diverse Judiciary Attain a Rule of Law That Is Inclusive? What Grutter
v. Bollinger Has to Say About Diversity on the Bench, 10 Mich. J. Race & L. 101, 106-07 (2004)
(asserting that “constitutional judgments are visibly biased when the Supreme Court or other
courts selectively strip out social and racial context to conform with the identity-based views of
the majority”) (cited in Onwuachi-Willig, supra note 163, at 1274).

174. See Sherrilyn A. Ifill, Judicial Diversity, 13 GREEN Bac 2d 45, 49 (2009).

175. William J. Brennan, Jr., A Tribute to Justice Thurgood Marshall, 105 HArv. L. REv. 23,
23 (1991); see also Anthony M. Kennedy, The Voice of Thurgood Marshall, 44 Stan. L. REv.
1221 (1992) (noting how Justice Marshall reminded the other Justices of their “moral obligation
as a people to confront those tragedies of the human condition which continue to haunt even the
richest and freest of countries”); O’Connor, supra note 155, at 1217 (“Justice Marshall imparted
not only his legal acumen but also his life experiences, constantly pushing and prodding us to
respond not only to the persuasiveness of legal argument but also to the power of moral truth.”);
Byron R. White, A Tribute to Justice Thurgood Marshall, 44 Stan. L. Rev. 1215, 1216 (1992)
(“Thurgood brought to the conference table years of experience in an area that was of vital
importance to our work, experience that none of us could claim to match . . . . [H]e told us
that[sic] we did not know due to the limitations of our own experience.”).
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The benefit of gender diversity was underscored in the case of
Safford Unified Sch. Dist. v. Redding.'’® In Redding, a thirteen-year-
old girl sued her school after she had been strip searched by school
officials looking for drugs.!”” During oral argument, some of the male
Justices failed to appreciate the humiliation a teenage girl would feel
during and after a strip search.'”® Justice Ginsburg, the lone woman
on the Court at the time, was able to share insight that otherwise
would have been lost on the other Justices, none of whom “[had ever]
been a 13-year old girl.”'”? Ginsburg’s reproach appears to have
made a difference. To many Court watchers’ surprise, the Court ruled
8-1 that the search was unreasonable. In his majority opinion, Justice
Souter noted: “Changing for gym is getting ready for play; exposing
for a search is responding to an accusation reserved for suspected
wrongdoers and fairly understood as . . . degrading.”!®°

That diverse decision-making groups make better decisions than
homogeneous groups is also well supported by social science re-
search.’®! And the Supreme Court, tasked with deciding the most im-
portant legal issues facing the country, is no different from other
decision-making groups. Accordingly, a Court of Justices with diverse
experiences leads to better decisions.'®?

In addition to generating better decisions, substantive representa-
tion adds to the legitimacy of the Court.'®® Professor Nancy Scherer
makes the point that “[w]hen the voices of a minority group are not
engaged in an institution’s decision making [sic] process, that institu-
tion may be perceived by those excluded as illegitimate.”'®* She fur-
ther notes that “substantive representation is a way to resolve [the]
‘tyranny of the majority’ dilemma by ensuring that racial and ethnic
minorities’ interests (as well as those of other marginalized groups)

176. 557 U.S. 364 (2009).

177. Id. at 369.

178. Dahlia Lithwick, Search Me: The Supreme Court is Neither Hot Nor Bothered by Strip
Searches, SLATE (Apr. 21, 2009, 7:49 PM), http://www.slate.com/id/2216608/pagenum/2.

179. Joan Biskupic, Ginsburg: Court Needs Another Woman, USA Tobay (Oct. 5, 2009,
11:16 AM), http://www.usatoday.com/news/washington/judicial/2009-05-05-ruthginsburg_N.htm.

180. Redding, 557 U.S., at 375.

181. Scort E. PaGE, THE DIFreRENCE: HOow THE POWER OF DIVERSITY CREATES BETTER
Groups, Firms, ScHOOLS, AND SocIeTIEs 313-35 (2007) (explaining that formal models and
data establish that better decisions are made by groups with diverse members); see also Cass R.
SuNSTEIN, GOING To EXTREMES: How LikE Minps UNiTE AND Divipe 10-11 (2009) (finding
that decisions made by those in a homogenous group tend to be more radicalized than
moderated).

182. Onwuachi-Willig, supra note 163, at 1253, 1255.

183. Ifill, supra note 174, at 48.

184. Scherer, supra note 165, at 627.
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are at least considered in the decision making [sic] process of any
given institution.”!®>

An African American person has a unique perspective different
from a non-African American individual. Women, by the nature of
their gender, have experiences that are different from experiences of
men.'®  Accordingly, African American women have unique exper-
iences and perspectives different from both African American men
and white women. Thus, in order to have the ability to achieve full
substantive representation and thereby increasing the legitimacy of
the Court, the criteria used to select Supreme Court Justice nominees
must not be one that has the effect of excluding African American
women from any consideration for appointment to the High Court.

IV. SOLUTION—EXPAND THE POOL WITH THE USE OF
JUDICIAL MERIT SELECTION COMMISSIONS

As discussed in this article, the current criteria are needlessly nar-
row and unnecessary to select qualified Supreme Court Justices.
Moreover, the use of the narrow criteria harms the legitimacy of the
Court by thwarting both descriptive and substantive representation,
particularly where African American women are concerned.'®” One
way to address the problem of the lack of viable African American
women Supreme Court Justice candidates is to expand the criteria to
include qualified individuals who, like nominees of the past, have va-
ried backgrounds and experiences.

One logical place to begin the expansion would be the inclusion
of individuals serving as state court judges.'® One would expect that
expanding the criteria to include state court judges would not pose a
problem, particularly when Justice O’Connor, the first female and a
well-regarded former member of the Court, was not a federal judge,
but rather a state appeals judge in Arizona. However, if Justice
O’Connor were nominated today, it is unclear whether (indeed doubt-
ful) she would receive much public or political support. This is so be-
cause since Justice O’Connor’s nomination, ten of the twelve

185. Id.

186. In a recent interview, Justice Ginsburg noted that the male Justices had a blind spot
when it came to some women issues. Interview by Katie Couric with The Honorable Ruth Bader
Ginsburg, Supreme Court Justice (July 31, 2014) https://www.yahoo.com/news/video/exclusive-
ruth-bader-ginsburg-hobby-091819044.html?ref=gs.

187. See supra Part 111.B.

188. While there are also too few African-American female state judges, the representation
is better than in the federal judiciary.
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nominees (excluding Rehnquist’s nomination to be elevated to Chief
Justice) were federal appellate judges, and in the public’s mind, it is
the rule, not the exception, that a Supreme Court Justice nominee will
be a federal appellate judge.'® Thus, it is highly likely that the public-
at-large would view an individual with only two years of state judicial
experience as lacking.'”® And while many politicians may be well
aware that the majority of Supreme Court Justices have not been fed-
eral judges, many would nonetheless oppose an individual nominated
by a president from the opposing party and cite lack of federal experi-
ence as the pre-textual reason for opposition to the nominee, where
the real reason for opposition is political.'®* These roadblocks hinder-
ing the expansion of potential nominees to include state judges also
hinder the expansion beyond the other characteristics making up the
current, overly narrow criteria.

The solution to the public perception and political gamesmanship
problems is a judicial merit selection commission to provide a list of
qualified nominees from which the president can select individuals to
nominate to the Court. The use of a judicial merit selection commis-
sion would not only facilitate the identification and consideration of
qualified and diverse individuals, but the system would also quiet the
public and political criticism of superbly qualified individuals who do
not fit the current Justice mold.

A. Use of Merit Selection Commissions in the Federal Judiciary

The use of judicial selection commissions in the selection of fed-
eral judges is not unprecedented. President Jimmy Carter utilized a
judicial commission during his presidency, and such use had the in-

189. See Rhodes, supra note 70, at 544 (“As the public has become increasingly involved in
the confirmation process, the current popular image of judges as neutral referees commands
additional respect. And this conception has been realized through appointing to the High Court
those who at least superficially appear less enmeshed in identity politics-those engaged in a role
in the judicial system (especially federal appellate judges) who have exhibited a propensity for
independent, open-minded decisionmaking [sic]. Challenging this public conception is a difficult
undertaking, as President George W. Bush learned the hard way.”).

190. It bears noting that while O’Connor’s nomination gained much national media atten-
tion, the public scrutiny of Supreme Court nominees’ confirmation hearing in her time was not
what it is today. It was not until 1987, with Reagan’s failed Robert Bork nomination, that the
public took serious notice of confirmation hearings and began to more closely scrutinize the
qualification of nominees. See RicHARD Davis, ELECTING JUSTICE: FIXING THE SUPREME
Court NoMINATION PrOCESS 98 (2005) (finding the failed Bork appointment “marked a change
in the newsworthiness of Supreme Court nominations,” with news stories in the New York Times
increasing by thirty-eight percent pre-Bork and post-Bork periods”).

191. See Rhodes, supra note 70, at 541.
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tended effect of making the federal judiciary more diverse. Although
President Carter did not have an opportunity to appoint a Justice to
the Supreme Court, he appointed more African Americans and wo-
men to the federal courts of appeals and district courts than any other
president up to that point.'*?

When President Carter took office in 1977, there had been only
ten women, twenty-three African Americans, and seven Hispanics
ever appointed to the federal bench.'® Only one of the female judges
was African American.'* To address the issue of the lack of diversity
on the federal bench, President Carter issued Executive Order 11,972
on February 14, 1977, less than a month after his inauguration, which
established a commission for the selection of federal circuit judges.'®>
Pursuant to the order, each panel of the commission was to include
members of both sexes, members of minority groups, and equal num-
bers of lawyers and non-lawyers. The order specified that the selec-
tion panels were to cast their votes wide in seeking judicial candidates,
screen and identify those well qualified for a judgeship, and submit to
the president the names of five possible nominees within sixty days of
the vacancy.'*® President Carter’s plan was the first widespread diver-
sity initiative for the federal courts.'®” His three-pronged diversifying
approach set out to dismantle the traditional method of selecting
lower court judges by the Senate, directed the merit selection commit-
tees to make concerted efforts to identify minorities and women for
appellate vacancies, and directed the Attorney General to make an
affirmative effort to identify qualified candidates, including women
and members of minority groups for federal judgeships.'®® On Octo-
ber 20, 1978, he signed the Omnibus Judgeship Act stating: “This act
provides a unique opportunity to begin to redress another disturbing
feature of the Federal judiciary: the almost complete absence of wo-
men or members of minority groups . . . I am committed to these

192. See Scherer, supra note 165, at 588.

193. Biographical Directory of Federal Judges, supra note 119.

194. Constance Baker Motley, appointed by President Lyndon B. Johnson to the U.S. Dis-
trict Court for the Southern District of New York in 1966, was the first African American wo-
man appointed to the federal bench. Amber Fricke & Angela Onwuachi-Willig, Do Female
“Firsts” Still Matter? Why They Do for Female Judges of Color, 2012 MicH. St. L. REv. 1529,
1530 (2012).

195. Exec. Order No. 11,972, 42 Fed. Reg. 9659-01 (Feb. 14, 1977).

196. Peter G. Fish, Merit Selection and Politics: Choosing a Judge of the United States Court
of Appeals for the Fourth Circuit, 15 WAKE Forest L. REv. 635, 635-36 (1979).

197. See Scherer, supra note 165, at 594.

198. Id. at 594-95.
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appointments, and pleased that this act recognizes that we need more
than token representation on the Federal bench.”'*® By the end of his
term, President Carter had appointed forty-one women, thirty-three
white, and one Hispanic.?”® Seven of the female judges were African
American.?”!

However, within six months of taking office, President Reagan
terminated the commissions and abolished the use of merit selection
commissions in the selection of federal judges.’®> As previously
noted, President Reagan failed to nominate a single African Ameri-
can woman to the federal appellate court during his eight years in
office; nor did Reagan’s successor, George H.-W. Bush.?*?

B. Use of Merit Selection Commissions in Selection of District of
Columbia and State Judges

Judicial commissions are being effectively used in the selection of
District of Columbia judges and a number of state judges. The Dis-
trict of Columbia has two levels of courts: the Superior Court of the
District of Columbia, which is the trial level court; and the District of
Columbia Court of Appeals, which is the court of last resort in the
District. When Congress passed legislation establishing these courts
in 1970, Congress mandated the use of a judicial commission in the
selection of D.C. judges.?** Like other federal judges, D.C. judges are
nominated by the President and confirmed by the Senate.”*> How-
ever, the President appoints the judges, who serve a fifteen-year term,
from lists submitted by the D.C. judicial nomination commission.?’®

A number of states also utilize judicial commissions for the selec-
tion of their state judges. The first state to employ a judicial merit
selection system was Missouri. The Missouri Nonpartisan Selection of
Judges Court Plan, commonly known as the “Missouri Plan,” was
adopted in November 1940 in response to the public’s increasing dis-

199. PusLICc PAPERS OF THE PRESIDENTS OF THE UNITED STATES: JiIMMYy CARTER, 1978, at
1803 (1979)

200. Biographical Directory of Federal Judges, supra note 119.

201. Id.

202. Exec. Order No. 12,305, 46 Fed. Reg. 25,421 (May 5, 1981).

203. Blackburne-Rigsby, supra note 114, at 660.

204. Judicial Selection in the States: District of Columbia, Am. JUDICATURE Soc’y, http://
www.judicialselection.com/judicial_selection/index.cfm?state=DC (last visited Sept. 18, 2016).

205. Id.

206. Id. Although District of Columbia judges are federal judges, they are Article I judges, as
opposed to Article 111 judges which are entitled to life tenure. Theodore Voorhees, The District
of Columbia Courts: A Judicial Anomaly, 29 Cata. U. L. Rev. 917, 917 n.3 (1980).
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satisfaction with the increasing role of politics in judicial selection and
judicial decision-making. The new plan was adopted by initiative ref-
erendum and the goal was to fight the widespread abuse of the judicial
system by political machines.?®” Under this plan, judges are appointed
by the governor from lists of nominees compiled by judicial nominat-
ing commissions. In 2010, voters refused to support a ballot initiative
that would have repealed the non-partisan merit selection process.?®

The non-partisan plan has increased the diversity on Missouri’s
bench. Prior to the nonpartisan plan, only two persons of color had
ever been elected to the appellate and supreme courts and only one
person of color remained on the bench in 2008.2°° Furthermore,
under the Missouri Plan, Missouri achieved its first female appellate
judge and the first woman on the Supreme Court, its first African
American to be named to the appellate bench, and the first African
American to be selected for the Supreme Court.”' In 1994, there was
only one African American judge on the entire appellate bench, only
one woman in the Eastern District, one in the Western District, and
only one on the Supreme Court.?!! By 2003, there was an African
American judge on the Supreme Court, two African American judges
in the Western District Court of Appeals and two on the Eastern and
a total of nine women on the Court of Appeals and the Supreme
Court.'> According to a 2008 study conducted by the Brennan
Center for Justice, which surveyed ten states with merit selection sys-
tems, Missouri’s state bench most closely reflects the demographics of
the state’s population.?’®> The Missouri Plan has served as a model for
a number of other states that use merit selection to fill some or all of
the judicial vacancies.?!*

207. Nonpartisan Court Plan, Mo. Crs., http://www.courts.mo.gov (last visited Jan. 7, 2014).

208. Mo. Law INsT., JuDICIAL SELECTION & DEMOCRACY ELECTIONS VS. MERIT SELECTION
or Jupaes (2010), http://molawinstitute.com/uploads/Judicial_Selection.pdf.

209. The Honorable Laura Denvir Stith, Address at Judicial Conference to the Missouri Bar
During Kansas City Annual Meeting (Sept. 18, 2008), http://www.courts.mo.gov/page.jsp?id=119
23.

210. Ronnie L. White, Chief Justice, Address to the Missouri Bar at the Annual Judicial
Conference in Columbia (Oct. 2, 2003), http://www.courts.mo.gov/page.jsp?id=1775.

211. Id.

212. Id.

213. CiarA TORRES-SPELLISCY ET AL., BRENNAN CTR. FOR JUST. IMPROVING JuDICIAL DI-
VERSITY 16-17 (2010), https://www.brennancenter.org/sites/default/files/legacy/Improving_Judici
al_Diversity_2010.pdf.

214. See Judicial Selection in the States: Missouri, NAT’L CTR. ST. CT8., http://www.judicial-
selection.us/judicial_selection/index.cfm?state=MO (last visited Sept. 18, 2016).
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Connecticut has also adopted a merit plan for the selecting
judges. Adopted in 1986, the plan provides that the judicial selection
commission provides a list of qualified candidates to the governor for
nomination. The governor’s nominee must then be appointed by the
general assembly.?!> Although the primary reason for the implemen-
tation of the judicial nomination commission was to ensure judicial
independence and judicial responsibility, the use of the commission in
Connecticut has resulted in diversity, which more closely reflects the
demographics of the state.?'®

C. Use of Judicial Merit Selection Commissions in Foreign
Countries

Foreign nations have also found the wisdom in using merit selec-
tion commissions to ensure judicial diversity. For example, despite its
history of apartheid, and certainly because of it, South Africa has de-
signed a system for populating its high court to ensure racial and gen-
der diversity. The South African Constitution, which was enacted in
1996, specifically recognizes the “need for the judiciary to reflect
broadly the racial and gender composition of South Africal[,]”*!” and
explicitly provides that diversity “be considered when judicial officers
are appointed.”?!® To facilitate the selection of qualified diverse indi-
viduals, the South African Constitution created the Judicial Service
Commission (JSC), which is tasked with providing a list of candidates
(at least three more than the number of vacancies) from which the
South African President selects the Constitutional Court and other
court judges.?’” The Commission is a twenty-three member indepen-
dent body comprised of judges, lawyers, legislative representatives
from each party, and a law professor.??° When preparing the list of
potential nominees, the Commission calls for nominations and con-

215. Judicial Selection in the States: Connecticut, NAT'L CTR. ST. CT8.,, http://www.judicial-
selection.us/judicial_selection/index.cfm?state=CT (last visited Aug. 21, 2016).

216. See Pus. SErv. & TrR. CoMM’N, STRATEGIC PLAN FOR THE JubpIicIAL BraNcH 19
(2008), http://www.jud.ct.gov/committees/pst/StrategicPlan.pdf; Peter Hardin, Avenues to
Greater Judicial Diversity Explored in Connecticut, GAVEL GrRaB (Aug. 27, 2012), http://www
.gavelgrab.org/?p=42182; Mark Pazniokas, For a Diverse Judiciary, Malloy Willing to Buck Tra-
dition, C.T. MIRROR, (Jan. 19, 2012), http://www.ctmirror.org/story/2012/01/18/diverse-judiciary-
malloy-willing-buck-tradition.

217. S. Arr. ConsT., 1996, § 174(2).

218. Id.

219. Id. § 174(4)(a).

220. Id. § 178(1).
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ducts public interviews.??! This procedure was implemented to ensure
that qualified and diverse judicial applicants were presented to the
South African President. Prior to the use of the JSC the South African
judiciary was almost exclusively white and male.”*> Since the imple-
mentation of the JSC, the South African judiciary, while not as diverse
as it is one day hoped to be,*** is far more diverse than it once was.***

The United Kingdom also uses a judicial selection commission.
The Constitutional Reform Act of 2005 created the Judicial Appoint-
ments Commission, which is responsible for appointments of judges
based solely on merit. The commission is comprised of fifteen mem-
bers, seven of which are judges and magistrates, two lawyers, and six
laymen.?>®> The reform came out of a concern regarding the lack of
minorities and women on the bench.??°

The use of judicial merit selection commissions is a demonstrated
way to ensure diversity of courts. As diversity of the judiciary at all
levels is recognized to be valuable, the use of commissions in widening
the pool to include qualified diverse applicants should be a method
employed.

221. The Judicial Service Commission, DEpP’T JusT. & ConsT. DEv., http://www.justice
.gov.za/fag/fag-jsc.html (last visited Sept. 15, 2016).

222. Ruth B. Cowan, Women’s Representation on the Courts in the Republic of South Africa,
6 U. Mp. L.J. RACE RELIGION GENDER & CrLass 291, 298 (2006) (“In 1994, for instance, one
hundred and sixty-one of the one hundred and sixty-six superior court judges were white males.
There were only two women judges, one of whom the apartheid government had appointed as it
departed. The almost all white, all male apartheid judges were, by agreement, to remain in their
positions, and many of these judges maintained, as one report documented, the values and atti-
tudes that aided and abetted a system of injustice.”) (internal citations omitted).

223. See generally id. (discussing South Africa’s efforts to promote gender equality and wo-
men’s rights in the country).

224. The South African Constitutional Court is currently comprised of six Black South Afri-
cans, four White South Africans, eight men, and two women, both of whom are Black South
Africans. See generally Current Judges, Const. CT. OF S. AFR., http://www.constitutionalcourt
.org.za/site/judges/currentjudges.htm (last visited Oct. 6, 2016) (directing readers to click on the
eight judges’ links to learn more about each one of them).

225. KATE MALLEsON & RicHARD MouLks, THE LEGAL SysTeEm 212 (4th ed. 2010). See
generally Kathleen A. Bratton & Rorie L. Spill, Existing Diversity and Judicial Selection: The
Role of Appointment Method in Establishing Gender Diversity in State Supreme Courts, 83 Soc.
Scr. Q. 504 (2002) (exploring the differences in the appointment and election method of state
court justices in an effort to promote gender diversity); Kate Malleson, Rethinking the Merit
Principle in Judicial Selection, 33 J.L. & Soc’y 126 (2006) (exploring the reasons behind the
consistent rejection of affirmative action policies in relation to the judicial appointment process).

226. Nuno Garoupa & Tom Ginsburg, Guarding the Guardians: Judicial Councils and Judi-
cial Independence, 16-17 (Coase-Sandor Instit. for Law & Econ., Working Paper No. 444, 2008).
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CONCLUSION

While diversity on the U.S. Supreme Court has certainly in-
creased with three current female justices, one of whom is a Latina,
the future of diversity in terms of the selection of an African Ameri-
can female to fill a seat on the High Court does not look so bright.
The emergence of elitist and exclusionary criteria will ensure that
many highly qualified individuals of all genders and ethnicity will be
overlooked as potential Supreme Court Justices. However, these cri-
teria will have a particularly devastating effect of consideration of fe-
male African American lawyers. As our society becomes more diverse
and as the legal profession becomes more diverse, it is vital that the
means by which we select Justices to serve on the Highest Court in the
land facilitate the creation of a diverse Court.
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ABSTRACT

This Article examines the racial origins of two foundational cases
governing prisoner protest speech to better understand their impact in
light of the Black Lives Matter movement. Two Supreme Court cases
provide the primary architecture for the regulation of prisoner or de-
tainee speech. The first, Adderley v. Florida, is (mis)interpreted for
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the proposition that jails (and by analogy, prisons) are non-public
spaces. Under First Amendment doctrine, non-public spaces are sub-
ject to heightened regulation and suppression of speech is authorized.
The second, Jones v. North Carolina Prisoners’ Labor Union, Inc., am-
plifies the effect of Adderley and prohibits prisoner solicitation for
union membership. Together, these two cases effectively provide
broad discretion to prison administrators to punish prisoners and de-
tainees for their protest speech. Neither Adderley nor Jones acknowl-
edges its racial origins. Holdings in both cases relied on race-neutral
rationales and analysis, and yet the underlying concerns in each case
appear tied to racial concerns and fears. Thus, this Article is a contin-
uation of a broader critical race praxis that reminds us that seemingly
objective and neutral doctrines themselves may incorporate particular
ideas and notions about race. Today’s protesters face a demonstrably
different doctrinal landscape: should they protest within the prison or
jail walls? While the content of speech by a Black Lives Matter ac-
tivist may not change, the constitutional protection afforded 